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SPOTIFY USA INC.'S COUNTER-DESIGNATIONS TO COPYRIGHT OWNER'S
DESIGNATION OF PHONORECORDS I TESTIMONY

Pursuant to this Court's order on March 29, 2017, Amazon Digital Services LLC

("Amazon"), Google Inc. ("Google"), Pandora Media, Inc. ("Pandora"), and Spotify USA Inc.

("Spotify") (collectively, the "Services") hereby counter-designate the below testimony from the

E%onorecords Iproceeding in response to the National Music Publishers'ssociation and the

Nashville Songwriters International Association's (collectively, the "Copyright Owners") motion

to admit Exhibits 321 and 322 (I'honorecords I testimony ofTimothy Quirk and Daniel Sheeran,

resp
e'c6vely).'heeran

Testimony:
6157:8-22.
6169:2-6172:22
6179:15-6180:10
6182:16-61S3:20
6187:15-6189:1

Ouirk Testimonv:
461.4:21-4616:9 -:

4619:18-4623:10

Additionally, the Services object to the Copyright Owners'esignation of the colloquy at

6235:21—6240:S as irrelevant.

'or the Copyright Royalty Judges'onvenience, attached as Appendix A is a highlighted
version of the hearing transcripts containing the testimony ofMessrs. Sheeran and Quirk.

Highlighted in yellow are the designations by the Copyright Owners; in blue are the designations

by the Services.
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Page 6150

JUDGE ROBERTS." 411 right. 1

MR. SMITH: The only thing we'e 2

asking you to do right now is io allow 1

Mr. Kaguarda to put Mr. Qinrk offun6I 4
tomorrow, '5

CHIEF JUDGBSXZDGB: Heis the '

thir4witnessin line. Soyou're suggesting '
that he vrould beruachedbefore tomimow? i 8

MR. SMITH." I believe that t¹ two t 9
witnesses before lnm are pretty short, so we t10
are concerned that thatwould happen,'Your 11
Honor. 12-

MR. COHEN: And

copyright

owner 13
areprcpated to put Mr. Felon on ihiS '14
aAtunaon, so we don'1 waste any part of the 15
court's day 16

CHIEF JUDGES'.EDGP.: Okay. So the 17
question then, as I understandit, iswhether,18
«t the end ofEmmet's testimony, then DiMA &19

gets charged with lhe rest of thealteruoon, 120
orwheiherwe take an owners'witness out of 21
turn. That's@e!!luestion webave to decide.,22

Page 6151

4 (Pages 6150 to 6j.53)
Page 6157

court kvhere you axe einployed?
A. I am etnpioyed at Real Ikiebvarks in

'ehttld.
Q. Andhowlonghaveyouworked at

Real Networks'
A. 't ktrill be seven years this coming

August.
! Q.! %%at is your current position

there&
:A.: I ant senior vicepresidcnt of

business developxuent.
Q. %hat are your responsibilities m

that position?
.A.. I oversee the negotiations ofour'njor coryoraiepartnetsbips witltt a principal

focus on them@sic business.
,Q., lfl can rentind you to.speak up

! because ihere is no amplification in the
courtroom.

A. Okay..
'Q. 'hat have bean your priorpositions

at Real Networks?

Page 6153
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IkiR. COHEN.'es.
MR. SMGB. Yes, Vour Honor.
CHIEF IUD!BE SLEDGE: All right. %e

will address that at the next break.
MR. LAGUARDA". Very welL Thank

yon;.Your Honor.-At this tive,-!h Digital
Media Association calls Daniel Sheeran.

CHIEF )UDGE SLEDGE; Raise your
right hand;

%hereupon,
DANIEL SIDER'.

called for examination by counsel, and havmg
been fnat sworn by theChiefJudge„waa
examined aud testified as follows:

CHIEF KlDGE SLEDGE: Thank you.
Please be seated,

DIRECT EKAMXNATION

BY MR. LAGUARDA:

g. Good alteinoon. CouM youplease
stateyourname for the record.

A. MyuameisDauiel Sheerau.

g. Mr. Sheerau, could you tell the

8
9

I10
i 1 1

l12

Ln

t15
1$
17

',18

19
20
21
22

A. Unul about one year ago I was SVP
ofthe nmsiu business, so l had worldkvide

; responsibility for ourmusic hnsmeas for
apprccimately two years. For the

'approxhnately two@ears prior to )hat„I was
, the Naior-viceptAdeut efour intcrnAiouai

business, so I was responsible forall of the
'evenue and op'erations'ofourbbsinesses

qutside ofthe United States and Canada.
Before that, I rau marketing for

the cotttipattty.

',g. ,'Aud pxiorto being employed «t Real
. Nelworksi where were you employed'

~A. ~ I was employed for approximately
eight yesw at acompauycatlednCUBE and a
predecessor to that company. nCUBE ia a

! suppl ier of!computer software imd hardware to !

t .the ca5le telcvi'sion'indtistry.
: Q.: And couldyou give the court a

! sutimary ofycnr educational bickgrcund?
I A. 1 I reteeivted.a,bachelor ofscience in

, foreign service, from.Georgetokvn University and.

(866) 448-DRPO
,CapitalaepoxtiagCompany.coxn  2008 !
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Page 6154

I teceived an MBA from Northwestern 1

University, 2
MR. LAGUARDA: May. I approach, Your 3

IIonor?
5 CHlEF JUDGE SLEDGE: Yes. 5
6 BYMB..LAGUARDA;

~
6

7 Q. Mr. Sheeran, I haveplaced in front 7

8 ofyouwhathasbeenmarkedforidentiftcation 8

9 ns DiMA Trial Exhibit l l. Doyou have that iq 9

10 front ofyou? I10
11 A. Yes. 13
12 Q. Can you tell us what itis? i 12

I.
13 A, Thisismyrebuttalteslhnony. 13
14 Q. And turning to thebais;, are those,14
15 (he eXhibita that are auaehed Or cited in 15
I 6 your testjmony2 16
]7 A. Yes,they are. 17
i 8 Q, Wouldyouturntofhelastnumbered 18
I 9 page of yourtestimqny, qr the lastpage ,19
20 following the last numbared page. Js that 20
21 your signature?
22 A. Yes, jt is. 22

Page 6155

1 Q. Do yqu have auy correctiong or 1

2 changes tomaketothetestimonyatthistime? 2

3 A. No, I do not.
t

3

4 Q. Mr. Sheeran, are the contents of
I

5 yqur written testimony, DiMA Trial Exhibit I I,, 5

6 true?
7 A. Yes. 7

MR.IAGIIARDA: YoorBooorolorooId
~

8

9 move to admit DiMA Trial Exhibit 1 I. 9

10 CHIEF 3UDGE SLEDGE.'ny objection 10
11 to Exhibit 33? 11'2

MR. 3OHNSON No, Your Honor I3.2

13 CHIEF JUDGE SLEDGE".'Without, 13
14 objection it's admitted.
15 (DiMA 3rjal Exhibit Nq 11 was .35
1 6 received into evidence.) /IO
17 BY MR. LAGUARDA: 17
18 Q Mr. Sheeran, in the introductory 3.8

19 part ofyour testimony you talk about, 19
20 investments that Real Networks is anticipating 20
21 tqmakejnthesubscriptioumusicbusjness 21

22 qver the next several years. Can you 22

Page 6156

summarize and explain that to the court'?

A. Ves. %'eneed tom'akesjgni5cant
investments in developing our products,
increasing their abihty torwork on other
devices so that the Rhapsody service can be
accessed notjuston the J'C, Thatsanarea
ofa tremendous amount ofwork for us.

%'e need to improve the product
experience on thePC because qfthe
competitjott we face fiom both illegal services
and other legal.services.

%e also need to mvest heavily in
markehng our service in ader tq educate
consumers about our valueproposition.and. our
brand.

Can you explain what you mean by
marketing'

A. We conduct several forms of
marketing. %e do traditional advertjsjng
on-line, on television and fn magazines to
raise consumer awareness ofwhat Rhapsody isI

how it's different thann pure download store,

and to generate name familiarity
We also conduct what's called

sponsored'search marketing on-line through
Google and other search engiries where, vvhen

consumers are searching forjnusic, we can let
them Know about Rhapsody ih that highly
contextual environmentr

Q. js it important to Rhapsody to make
these investments that you re describing?

3. Jt's crjticaj for several reasons.
ln addition tq the reasons that I mentioned a
minute ago„were also contractually obligated
to tjq a cettajn level ofmarketing because of
our partnerships. A coie tenet of our
strategy is «o distribute Rhapsody tlnuugh
ma3or partners like Best Buy„Veri zon an&'ontcast.And jn many of those agreemeitts the
partner, trt order to decide to get behind
,Rhapsody and make it theirprimary or the
cxciusivemusic service that they'e goingto
,promoter requireq that we comnnt tq a certain
level ofmarketing spend.

(866) 448-OEI'O
VTW%V. C8PJ hotjRe POJ'h13gCOOIP8illg.COIIJ Oc2008
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possible, by geuiiag the service onto devices

in ihe car, mobile phones, d»v,ices th a

music through the liv':lug room.
atpl y

2

Pago 6359

Q, Boyoubclicvaihalyou could 1

postpone or defer theinvestments thai you'v»
'

described in the ner l five-year period? 3
A. 5o„ I do.not.

g, Can you explaiin why? 5

A %e?I, on the product development 6

side, as 3 mentioned, we urgently need lo 7
enableRhapsody beyond thepC,becatisevrehave '

found that while the valve proposition of 9

Rhapsody is very compelling for many 10
consumers, there:is a much larger sel of 11
consumers who have told us tl:irough izitejvjews 3, 2

we have done and anecdotal research that vre '3,3

need lo make theprr4hnt irnerireasity available 34
in the two places that consumers most often i 15
enjoy music, whichis in theircar'and iu I'16

theirhving room. it17

5o we have a tremendous amount of "18

work thai we have io:do rightnow lo maLe that ' 9

Page 6160

37 MR. LAGUABBA:

Q, Mr. Sheeran,. are you familiar vqth'ke

rates proposed and Ihe terms proposed hy
Ihe copyrig?tt ovrners in this proceeding?

A. Yes,1 am.
I haveplacedin front ofyou what

has been marked foridentification as MVIA
f'rial Ex~Aiut I2, Do you have that?

A. Yes,~l do.
Q. Bo yourecognize—
A. Ves.

Q. Do you recognize what is.DiMA Trial
Exhibit I2?

Yes-I

I,I. Can you tell Ihecourtwhatit js~&

A. It's a summary oflheproposed 'ate!;lhait the copyright holders are
proposing.

() lvir.',Sherman„do you have a view as
to whetlter, If these rates were adopted by the
copyright royalty judges in this proceeding,~

.ifthey would have:m adverse impact on Real

Page 6161
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which only offer download.». 7

So ifwe don',exp]air& lo.!he 8

COnSumer Why Our prOpOSiliOn iS differrent and,, 9

in some ways, hetter, they wjII!not everi htow ',10

thai we exis'. At a lime When most consumers ',1l
are making. their major initial commitments to, 12
how they'e going lo tr insiYion front the '3.3

historical way I'hey've acquired music to the'14
digital world, this is.a critical window lor ! 15

tts to get in front ofthem and lel thtnrtIJiow 16
whOwe are,both to make them commit lo a '17

legal approach to begin with,,and to make sure, 18

Ikey understand ourproposilion in particuLsr

MR.LAGUARX&A: YaurHonor, may l '20

approach? , 23,.

CHIEF JUDGE SLEDGE: 'As, sir. I 22

On the marketing side„as 1 said, 1

weneed to compete: with Ihe illegal fi'ee 2
services, make."mre consumers are a@rare that 3

I.

our service is a 'better proposition, and
easierfor them, and legal. "Vealsoneed to,'

6. —. campetewith the other legal a»!vices s.me.of 6

Nehvorks?
A. 'Yes.

Q. Can you explain why?
A, belli,the- i

CHIEF IIJDGE SLEDGE: 1'm sorry.
,&xphin, tvh»-t!!hat?-

BV MR. I.AGUARDA!
I'm sorry. Can you explain the

ibasis foryourbeliefsas to the adverse impact
on RealNetworks?

MR JOHNSON Oh„-"ection.

CHIEF JUDGE SLEDGE; He's asking if
he had a belief-- I don't thinkhe said he
had — he said yes, but I don'I think he hss
told you what hisbeliefis.

MR. LAGVARDA: I'm sony., Your
Honor.

IvlR. JOHNSON: That was my
objection.

MR. LAGUARDA, I wjl:I rephrase.
BV MR. LA(ilJARDA:

Q; Mr. Sheeran, cauyoia please explain I

(866II 448-',OEPO
WWWr,CaP:tta.'lRePOXt1ngCOmPany.t.01+  2OO8
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Y

to the court what your 'behefis,
A I.believe the copyrightholders', 2

proposal will have a tremendously negative 3

impact on our music business, It would be 4

dif6cult far me to see, frankly, how we would 5

ever get our music business ta become 6

profrtable if these rates we'e adopted. 7

Q, Inyaurtestimony,youdescobe, '

withrespect to permanent downloads, the 9

impact af t'e copyright owners'proposai. And.'10
1 would just like to ask you, Real Networks -',11

sells permanent dawnloads; is that right? '2
A Yes. r13

Q. Can you explain to the court—
summarize the impact of the copyright owner 15
proposal on thebusiness ofselling permanent 16
downlaads for Kea) Networks'

A. Yes. Today, our downloadbusiness 18

has a ~osa margin ofjust under 20percent.,19
Thai's a blend of fhe gross margin for oui. "70
saleofa Ja carte tracks, individual tracks,,21
as well as the margin for our sale ofalbums.; 22

T

Page 6163

download.is 99 cents. There is tremendous
pressure in the market today for retail prices
to decrease..Amazon has came into the market
and had lowerprices on both individual 'tracks
and albums, on average, than irurres and
ourselves.

Mal-Mart.has been in the market
with a lower-priced product aud has'been
threatening to also lower their prices on
physical Cgs, which would, we believe, have an
lGlpact an how much we cauld charge in the
digital warN.

Ãwehad to bring ourretajl price
down to 89 cents per track — which is-where

Amazon andWal-Mart seH many af their
individual.tracks- and we had to accommodate
the higher mechanical royalty, o'ur margin-
aurprofit margin in downloads would became
very close ta zero.

Q. When yan'rerefemng to the
mechanical royalty. do you mein ]be copyright
owner proposal for mechanicals2

I

Page 6165

2
3

5
6

; 7

8

9

10
13,

14
ss 13

15
16
1 jl

he 18
;19
20

22

1 Today, included in that cost is
2 approximately 9 percent that is pard
3 ultimate'ly to the copyright holders by the
4 labels for the mechanical rayahies.
6 The proposa'I for — the combination
6 of the impact of the copyright holders'
7 proposal, which is for 15 percent, as. well as
'8 the recent ruling in a federal court in the
9 ASCAP case, wou'ld cause our total cost for

10 mechanicals to go ta somewhere around
11 18percent Sothat would takeourmargin
$ 2 fi'om20 percent down ta 12 percent, so
13 approximately a rl0percent impact in the gro
14 margin ofom'ownload business, whjch is
15 obviously a tremendous impact.
16 Q. And do youhave an understandine.,
17 while that is happening, in terms ofprices in
18 the market for permanent downlaads, what t

19 trend is forprices to the consumer'?
20 A. Ves. What 1 wasjust stunmarlzrng
21 was based on retail prices that weutjijze
22 today. Our averageprice for a retail

A. Again, I am including the copyright
awrrers" as weE as an additional.small amount
thl comes in through the ASCAP ru'ling, Even
the copyright owners'roposal alone would be
6 percent — would be 6 cents, fram 9 to 15,
Ifwe have 20 to start with = so that alone
would be 6 out ofthe 20.

Aud then, ifwe also had,ta reduce
our retail prices, which wemay weil have ta
because ofwhat's happening in the
marketplace, that would get us down to 2 ta
3 percent [sic] in total. And then, if the
ASCAP ruling stands as is„ it would go close
to zero.

Q Let me ask you about the
subscription part afyour business. With
respect to the impact of the copyright owner
proposal, do youhave an understanding as to
what the impact af the copyright owner
proposal for conditional downloads and
interactive streaming wauM be on your
subscriptian mus'ic business'

(866) 4CS-DEm
VE~,CQP1tB/RCPolt1@gCQJAPRHQ.CQfQ
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1 A. Yes,)do.
2 g. Can you te)1 the court vjhat that 2
3 jsv 3
4 A. Itwouldbea-itwou)dalsobea
5 very dramatic impact. Iheb)ended xnargin of

I

5
6 aur subscription business is about 3Vpercent; 6
'? gross margin. And the copyright holders' 7

8 praposa) --) shou)d back up and bee)ear. 8

9 %hen 1 say b)ended, that's lhe 9

10 blend of the Rhapsody Un)imitedproduct we 3. 0
11 have today, which is a PC-on)ypraduct, and I3.3,

12 our Rhapsody to Go product, which allows you 12
13 to tyke conditianal dqwnloads oifthe PC onto 3.3

14 portable devices. 'l4
15 The average margin between those 15
16 two, ifyou factor in which peteentage ofaur 16
17 subscribers arcsubscribing to each ofthose 17
18 products,is around 3'7 percent. Today, the- 18
1$ that grassmargjn calculation uti)ines the .'l9
20 mechanical rate thatwe have been-utih~ I20
21 an assumption about pub))shing costs that we '21
22 have been using for. several years. Jt was 22

W

Page e)67!
3. around 9 to 9-)Q and then went up to 3.

2 10percentaboytayearago,) thinkiswhen . 2
3 we znade the shN to 10 percent. 3

4 The copyright holders'proposal for 4

5 streaming fs )2-) f2 percent, on top afwhich, 5
''gam; wehavetapayPROs,whichisgoingto t 6

7 add another rough)y 5 percent So it would 7
8 tahe what we have been assmning the rate wou)d 8
& be,between 9-)/2 and )0 percent, and bring it 9

10 upsy an additions) 7 to 8 percent. 10
11 Rechuse we'e only starting out 11
12 with 36,. 37 percent, it, 'too, is a very 12
13 signifcant impact. lt's around a 2) percent 13
W hit to ocr gross margin. So il.'snot as Ilg
15 severe as down)oads, bnt it's atin very :-15

16 signwcant to us,
1

i 1'6

17 And) meuM also note that the i17
18 down)oads and the subscription services, l18
19 particular)ytbetoGoone,wbichalreadyhas I19
20 a more di6icu)t gross margin, are the two '. 20

I

21 biggest sources afprojected growth of the 21
business. So it's hittmg usrjght where we -22

8 (Pages 6166 to 63.69)
Page 61'68

were counting onbeing ab)etc grow the
bnsjtliess Irapidly to tQ to.get to break-.even.

Q. )want tots)k about that-or get
your;testimony about that in aminute„but1
wsut ta ask yan fust,: do you have an
understanding as to what yau ate paying rucord:
labe)s forsound recording royalties for
Rhapsody'l.

'Yes, I doi

Q. Andisitalatmozethanwhat.the
copyright owners arepropasing in this
praceedmgV:

AI, Itl's ~re.: )de'i knowwhether 1

would characterize it as a lot more, but its
outtun)y more, yes.

g. Dct you havea senseas to whether
ornot it won)d be fair to makes comparison.
between!what you pay the record labe)s and'hatthe copysight ovrners are proposing'

MR. 3OHNSON: Objection to leading,
VourHonor.

, CHIEFAlBGE SLEDGE: Sustained.

Page 6$.69

,'BY MR. LAGUARDA:
Q. 'You said you had an understanding

ys tq whet record)abe)s charge for sound
recordings; is thyt rightv

p. Yes,) do.

Q 'yth+eppropkm,'gl,your vie+"
ys to- paying copyright owners a higher
gate, given what:youpay. accord)abe)s'P,

ÃR. JOHNSON. Objection tc foun.
'Your~nor,

CHHP JUDGE SL!cDGE: OveNu)ed.
798%)7tl588: 'Ivve)i, 1 wqu)d goback

to myInior answer. The challenge we face —,

@ca& wepayshe )abels a lot qfmoney, an
nbso)ute texns and on a percentage tenn.
I)tera is no question about that.

The cha))euge we face is that'
something we haveno central over..%ecannot i

go&cR to thent and say, well, we don't)ll)ae:

iyaur rate and, iherefareqwe're just not going.

llo tge 4 )iclntsd frozen you.
Our service is comp}ete)y

(866) 448-DBPO
vrww.capitailReIsox61)gcompany.corn  2POQ
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Page 6170

uncompetitive in the market ifit doesn't have
a broad range ofContent.?tend atty one of ibe
majors has a sufficient market share of the
popular content that tiiey'can essetltially
demand that we pay these higher rates with the
sllllctu1'es that weve agreed to.

We have never felt it was the right,

tliing, either for our business pr, fi'ankly,
for the growth of ihe market — there is a
)ittle bit of cl)ange starling there that we'e
JtopefuI about, but just io stick to the world
that exists contractually taday, thaCs the
reality that we havel&ad ta hve with.

9Y MR. J.AGUARDA:
Q. Do you beJieve that yau could raise

prices in response to increased rates from the
Copyright Royalty Board?

3. No, jdojtot.,
Q. Whyis that2

Well,, I need lo answer that bath in
the context of dawn'loads and —

permanent'ownloads

and subScription services that

include limited dovvnloads. In the case -»

Q. I et's start with penrtanent
,downloads.,

,A. In the case ofpermanent dowt¹ads,
as I mentioned earlier, all thepressure in.

,t1ie market is actually in the apposite
gireetian. WC are frertuently reCanaidering
whether we can even inaintain our current

.price, giveij that Amazon came in with lover
prices in the rnmketplace.'n

the ease af- and there have
been «- back an dawnlaads, there havebeen
attempts in lhe past by others to raiseprices
where they have been retreated. Vau know,
ITunes was ttying to get a higherprice for
Evil's tracks and, you know, it looks like
that's nat going ta be the lang-term strategy
ithat theya'tick with„

So in the case ofthe subscription
,services, we are confident that lowerpricing
is ane of thekeys to really accelerating )be
,market. T'heynarket growth aftbe subscription

7

8

9

.10

I13
~1&

35
3,:6

j17
'1S

I19
20

"'21

22
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9
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t13
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3.6
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3.8

/gg
20

,23
1 22

Page 6172

services has sJowed in the past two years, Vfe
gave done a tremendous amount ofprice testing
to Ggure out what is the right pric that,

will allowustogrow themarket. Aud we
found two answers ta that,

One is the a la carleprice needs
ta be quite a bit lower. And the.second
answer is by far the most effective way ta
grow the subscription pari af themarket woLtld

be to bundle the product in withsomething
else the consumer is already buying, suci& as
their high-speed internet service or their
mobile phope service, Jfthey're getting a
data plan from theirmabile pltone carrier „

3n order for us lo have any success
vvith that strategy, whiclt islualjy the
linchpin ofourgrowth strategy for our
subscription business, we need lower costs,

ffwe attempted to pass on higher
costs in our negotiatians with our partner~,
,lhe cabl'e operators, the mobile operators, we
gvould be that much farther away fram quccew.

Page 6179

CHIH= IDGE SLEDGE: You said'Jawer
costs. Do you mean lower price'?

THE %BLESS: Ifwe had Mgber
casts because ofhighermechanicaj rates, we
wauldrnot be able io pass theni on either iri

nur consumer-facing a la carte business or in

ihe relationshipswe have with the carriers
where we'e trying.to gel them ta bundle
Rhapsody. And — we havi",just spent much of
thelaslyear actually in ni";gatiatiorisvith
one ofihe largest carriers in the United
States, that I'dprefernat ta identify by
name, on precisely this issue. What does the
cost need to be — aur — I'm sony: %hat
does ourpric to them.need to be? %hat does
the cost need la become to them such that they
would then — their proposition cauld becaiue
for the cuSiamer, if yau Sign up far Our

service it cornea with Rhapsody?
And we know thalprice js weJI

under the retail price today farour service.
Sa we have spent much of.the past

(866) 448-VB'0
WVZQf.CBP3fQIRCPOXflAgCQ33&P813$ . CO 133  008
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year actually goiag back to our supphers aud

trying to get them 'fo eut the price in
exchange for our growing ihe inarket xraxch moxe

rapidly. And wehave.made good progress iu

those negohations, I?ire're not there. Titere's

nothing to announce. There's no deal, It may
sever happen, but it's an example efall the
discussion has been in the other dixection,

trying to get casts lower.
And that's the reasori why, in my

written testimony, I point out the e;sample of
the cable industry took off20, 30 years ago
because they were able to gei costs for their
services low enoupP andbundle them in away
that, to the coasitmer, it vvas just one simple,
easydecisinn. Hedtheyhadtogo
a la carte —. and each rEfthe services was
very expensive, north of$ .10 - we woulds't
have the cable television industry that we
have today.

BY MR. I AiGUARDAr

Q. Mr, Sllccl cinr has 'the sulbscriPtioa

Page 6176

So lto rItatter whetheryou'repaying
attentioa to o3xeratiag income, net income or i

cash flowi, you have a Iot less gross margin te
start with,.

Q. Mr. Sheeran, based on your
testimony, do, you believe that Real Netwiorks
would enter 313e subscription digiia'l music
business today if Ihe copyright owner rates
were adoptedF

A. Vere we aot ia it already? Is that
the question?

Q, %ereyounotiaita1ready.
Qo.

Q, Canyou teil thecourt why?
A. %'ell, as I said,1 don't see how we

would get — it's aot clear to me bow vve would
g4t tel pro4ta&ility if all these rates were,
adopted, even. standing where we are today
where wehave already xaade investments that
we'e able to leverage,

So I think it would be ibat much
morei challenging had we aot yet made those

Page 6177
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tausic business Rhapsody hei'rafitable to

date?
A. No.
Q. Ho@ would you defixiepxofiiabihiiy?

A, deli, I cauiddefxneitanyof
sevcraI.vPdys, and Ei hasn t been profxtable ia
aay ofthem. It has not been profitabIe on an

operating basis. It's no't beenpre fxtable on
aact profit basis.. It",: aoibet& proftlable
ou a cash flow basis

Q. De5ned aayofthoseways, doyen
believe that the copyright owner proposal„ if
adopted, would delay profttability?

A Yes.
Q. Why is that'?

A. %'ell, the economies that I walked
through earlier today regarding tlxe gpss
margin, all of that tal&es place in the top
part ofthe income statement, so it doesn'

matterwhat'sltaippettiag down bei0w; you'e
made everything worse by reducing your gros
margin.

1

: 2
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I 8
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I 21

invcstmcnts arxd we needed to build everything
from scratch. I mean, I think -- that'

prObably (nrqugh.
'Q„'.et rnerask'youl are you familiar

with DiMA"s IEroposed — amended proposed rates
and'tcsils''m title pj oceedrag?

A. Yes,3 am.
MR. LAGUARBA: ]VIay1 approach, Your

JIonor?
CHIEF XUDGE SLEDGE..'= Yes.

i BY i'AGUARDA:
Q. Showing yau what bas been inarked

for identitlcation as DIMA Trial Exhibit 33.

X)o you have that in front ofyou'?

Yes I do.

Q. Can you tell the court what Et Es?

A. This is the proposal from DlhIA for
tile new rates as vrell as the terms used in
those rates.

QI 1f I cotlildjIEst turn your attention

to the definition — section 380,2„definition'f

applicable:receipts Do you have that?

{866) 448-08'6
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A, Yes, 1 do. 1

Q. Can you explain for the court the
rationale behind the definition of the 3

applicable receipts? t 5

A. Well,'thegoa1 is to keep it 5

simple, to implement this approach and also to i 6

encourage experitnentation in business models. I
l

We'e stiH fairly early in the transition to l 8

digital. Ne atl need lbs.market to grow more ~ 9
l

quickly than it has, and we believe that the 10

way lo encourage that is through rates that do ':11

nol impose constraints that would prevent
either an existing business from trying 113

something new or a potential business from;14
l

getting created to go after a given market., '15
So we have tried to limit the .'X6

impact of things like minima,, which we '17
think — we have included to an extent, but we .18
think can be dangerous because they can crowd 19
out certain business opportunilies. 20

We have also tried to be clear that 21

there shoukl not be a tax on other companies

Page 6179

that might beinvo'lved in a service that mould 1

iheri gel involved with digital music but. are
not themselves the distribulor ofmusic, you
know,'be that the manufacturer of an MP3 4

player, or a carrier„unless titey t'hemselves 5

were directly offering a'service, you know, 6

clearly separate from the other product. 7

And we think that's important 8

because wehave been involved in Many
I

9

negotiations with cotnpanies in those sectors 10
who, ai themere mention of'a tax in their 3.1

business, decide that it's just not worth — 12
it's just not worth the risk to them because 13
their business is complicated enough as it is. 14

9, 5y "a igx" do yet rrtean t-a-x? 15
] rneattt t-a-x, yes. 16

Q., gust to be clear, 17
)3o you have en understanding as to 18

'whether Real Networks wouM be able to track '19
revenues the way tha& DiM4 has proposed in. 20
this proposal? 'Z1

Yes„) do.

Q.,Can you tell the court7

A. Vcs.we would.

And what about with respect to

tracking music usage,as DiMA proposes? Bo
you have an understanding as to whether Real
'Networks could do that, track ylays and sales,

.nfdawn!oads?

A. 'Yes.

Q, And eau you tali the Ccurt?

A. Yes,wecould,
Q. One of the thihgsyou mentioned in

discussing the33ilvtA.proposai is the use of
nnnila, lfi could ask you, for example„if
permanent. downloads were bundled with a device
like a phone, do youhave an understanding as
to how theDiMA rale proposal would work in

thai case?

A. Yes, ldo,
g. CanyouteN theeourt?
A. Would lhe dawnloads be permanent or.

limiteddownloads?

Q. Permanent downloads.

Pngs 6183.

A. 1n the case ofpesmanent downloads
then the minbnums would apply, and because
there's multiple downloads that are being
bundled, it would be the — 1 be1ieve it'
3.3 cents per track rate

And vlhat ifa subscription service
was bundled with a device? Qo you have an

understanding as io how theDiMA proposal
would work?

A, As: Then, again, the nnnisnunt for
that would apply, which wouM be the
J3.5 cents per

subscriber

pemonth.

g. And if there is no monthly
subscription fee, is there a mechanism in the

Bi@A proposal for that?
A. Yes. Thatwouldbetheusagefee,

which is.00129 doHars perplay.
Q. Could you explain io the court the

puipose of the tnininnia that DiMA is proposing'.
A. The purpose is to nlake surethat

everybody's for lack ofa belier terjn,
downside isprotected. Ifsomething is tried

(866) 448-DKPO
vtfv!Pfv,c8pltQ]RepoxtlQgCOIllpQHg.coxQ 02008
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and it takes off, we want ro make sure, that 1

2 everyone wj«o contributed value to that gets . 2
i

3 paid. It js not h«tended — but tha\'s all , 3
it's intended to be. It's not intended t'o be

5 a way that everybody is going to,get i«. 5i
6 guaranteedretum. 6

7 Again, we'«x so ear'ly ia this 7 '

market that we si«nplycan't know which models I 8,
9 are going to take off. So we think it serves 9

10 that purpose without crowding out.at least the 10

11 business models that we can see. 11

12 We are familiar with consuiner usage 12

13 rates on these products And mirnma at higher 13
14 rates-- we have seen cases where they could 14

15 blow up the model bi.foie we even got star«ed. 15
16 g, %hat'syourunderstanding of the l16'7

jmpact of the minima proposed by the copyright 17
18 nwners2 '.-18

19 4„%c31„, that.'s ari ex««mp!Ie ofwhere 3 l19
20 lhjnk jtcouldb]o«vupan opportunitybefore «20'1

we got started, 3 «neat jar«ed earher that 21 I

22 the — bundliug our service with a carrier 22 I

Page 6183
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CHIEF 1UDGE SUcDGE: Questions by
IOAA?

MR. SMlTH: No thank you, Your
l.lone«r,

I CHlEFI XUDGE $1 EDGE: Cross-exa«n«nc.

MR, XHNSON« Yes, Your Honor.
Good afternoon.

CROSS-KXAMNATION
BY MR. 3OHNSON:

Good. afternoon, Mr. Sheeran. My
name is Jeh 3ohnsoa. I represent the

copyright owners.
Al. Goodlafte'moon.

Q. Tjinothy (girk,- 3 assn«ac you 3&now

him, rjghtv

A. Yes,i do.
He is you«colleague at Real

Networksv
A,. Yes,heis,
Q. And you'e aware that he testijied

jn thisproceeding, in theJnon«h ofFebruary„
correc«7. i

Page 618'i
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service, be it high-speed data from a cable or
phone coinpany oryciur zaobile p«divider;Is a
]jnchpjn ofour gro«vth strategy,

'%e know «hat we must get the 3«rice

ro the carrier of such an offering
substantially below where it «s today. And we

liow that based, on tlae ma«aber 01( plays per
user that we see today on portable devices,

that the rates prolposed by ihe copyright
holders would turn the payment for n«eel«saic«

jnto a very signiTicam pe«ventage oftlhe

total available for us. to pay — that we would
'be able to cogent fiom the carrier.

%'e would sulj need to then fiad„

from that, enough money to pay ihe labels as
we33 as additional money for us ni cover our

,own operating costs and ge«any kind ofprof«

niargjn,
So it would really reader allof'hose

types oj'forts largely useless.
MR. 3 AGUARL«A, No further

questions, Thank you.

1
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A. Yes.
And what is lns title witj«Real

NetvIorks'? '.

3! beljevt."he is vice president of
music programming. ]f it's not that, it'

something very close to that.

Q. Ãovr, did any'body tell you what he
said ia this proceeding.'.

] have had a chance: toreview sum«:

ofhis testimony, aot al!I of it.

Q. You read Mr. Quirk's testimony&

A. Asmallamount of it,

Q. Did,'youread his cross-examinationg
A. I think l read a feiv exchanges,but'ot

the whole thiag.
Okay. Row, couM you look ai your

written statement„DiMA Exhibit I I, please'

And J v(ant to spend so«ne time with you on
paragraphs 6, 7 and 15 ofyour written
statement and try to get be3«jnd some ofrbe
'number's here.

'

et s foc'us on I«aragraph 6, please„

{866) 448- j3KVCt
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Page 6186'he

bottom halfof lliat paragraph which 1

states, "%e oAerserviccs that include 2

peonanent downloads, limited downloads and 3

interactive and nan-interactive streaming. I 4

The operating costs of these businesses are 5

very high for several reasons, First, the 6

royally payments ~ve incur and/or accrue: I 7
accounf for more than ha]fof our revenue" —

1
8

and thenyou go on to give two other reasons. 9

"Second„ ive faced higl} legal and 110
technical costs in order to clear licenses„r11
obtain physical copies ofmusic„prepare lhe; 12i

music for delivery, store it, and deliver it 13
to end users. Third„we must marjfet our 34
services in an envirarlmcnt where many 'b
consumers kaovr l'hat it is easy to illegally, 1 6

download 81) themusic they&vanf."'7
And then in paragraph 7 you stale„18

»"Thc impact of these t'hree factors is clear. 19
In 2007, our music business achieved 'l49 20
million in revenue, but had an operating loss '23.
of''60 million." »2

Page 61'87,

Page 6188

A. Yes,.

Q. hqdyoukno»vthaf your company has
'been accrnjng, setting.aside mopey topay'echanicalrates, and that these companies
have been doing l'he same, correct?

A. Yes.

Q.,So yon're not contending m this,

.statement, by making this list of companies,
lhaf these companies exited fhe n}8rket because
ofmechanical royalties, are youP

Iffhe question is, is that the
sole reasnn they c}fited„ then lhc answer is
no, If}he qu stion is„, is that part of the
reason they exited, 'the ansvver is,yes.,

Q. %all, vras }t your intent,.by
Iisting these compar}ics, to suggest that

mechanical royalties were the primary rcast}rt
they jcA this n}arkct?

.A. I believe that the cost af content,

is the 1}ri}f}ary reasaA why many ot fhese
co}npanlcs 1}avc left» and thc cosl of
}nechan}aals Bs 8 very s}gn}frcantpart i f thc

Page 6189
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So yau'renal canfendii»g fhaf yau
had an pperating lass of 60 nulfian because af
lhe royalties yau have fa pay, are yau„all hy
itself?

A. Naf all by itself,

Vau list these. three factors here,

cairecf?

A, 1 da, but] da naf hst l'hcm as

being ofequal importance. The first one

accounts for mare than halfafaur cast of
goads.

Q. Well„we're going ta get fa that.
9'e're gaing ta get ta 8 mare specific analysis
Offllah

ifyau look at }he pexf page,,

p!case, »}}nd yau fist at fhe tap afthe page 8
Set ofcampanies-- Yahaal,

JOAN,KCTV'He}wc

;Music l»faw, Virgin lvfedja MusicMatch af}d

I istcn.corn, Da yau see fhaf?

A. Yes,

Q. hi}d those are canipanjes fhaf exited

this digital market. conecf'?

1
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18
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pr'oblem of the cost ofcontent.
g. That uI'ould ir}elude sound recording

royalties, too„~vouldn't it?
A. Yes.
Q. Olfay, 'We~vill get to that also.'ive you read this court's decision

in the ~vcbcasting case about a year ago, by
the%ay?

A. l have read abstracts. J.have not
read the Cntf're—

Q 'goyouthirkitis.theroleofthis
court to protect an inefficient market aclor?
Do you uifderstand my question?

A, j do understand your question. No,
that's r}ot the role ofthis court.

0. So you'e not contending that if a
company is an inefficient marl;et actor, this
court has to set 8 )ou» mechanical rate in
order to keep that company in the business,.
right?

A. No, I'in not making that argument.
g, No%„ ifyou look at what I have

(866) 448-OEPO
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Page 6190

marRed as Copyright Owners'xhibit 280 fcr 1

identification. 2

MR. JOHNSON: May I approach, Your 3

Honor?
CH]EF JUDGE SI.EDGE: Yea. 5

3Y MR,. JOHNSO~N'

Do you recognize'Exhibit 21) for 7

identification? 8

A, Ves. 9

g And this ls the ]0"Kand isnnual i 10
report, for your company,, Real Networ]cs, for 11

tbe year2007, correct? 12

A. Yes. 13
Q. And when was this released?
A. Very recently I think it was 15

t

released. %catkin the last handful of wee'ks, 16

Q. l'm sony',& !17
A. %ithin the'last handful of weeks.. 18

Okay. I beHeve, ifyou look at — 19
somewhere toward t]ie back-- 20

A. It was filed, on February -- on $ 21
2129.

Page 6191

Page 6192

Q. Okay. And ifyou look at thevery.

top jina, net revenue -- by the way, when I
see the number net revenue, it's net of
something. 3Vhat is net revenue net of?

A. Typically, that would be:net of
items that are immediate]y credited back to'4econsumer. It's a small number, the
difference between net and gross. It's going i

to beg I think
„ I to 2 percent, typically„

certainly for the music business, which is
where I am fbi]iar w&th!he difference.

9,, And ifyou]ook at the net revenue
number for the year 2005, you will see 325 ~'illion;iis that correct"?

A. Res. I

Q. And ifyou look at the net revenue
r!utn]Iber for 2006, you ~vi]l see that the nttmtler
rose by about 20, 25 percent., correct?

A. Yes.
g. 7o 395 mi}lion irj 2006?
A. Yes.
(). Autd;ifyou look at 2007, you mid

Page 6193
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Q. Okay. I.et's take thai date. Atjd

you recognize this document, correct?
A. Yes.

MR. 3GHNISO]0: 1 offer Exhibit 280
in evidence.

CRT NDGE M.'ED': Any objection

to Exhibit 280?
MR. LAGUASDA'. No objlection.

CH]EF JUDGE SLEDGE: %ithout
objection, it's admitted.

/Copyright Owners" Yri'al Exhibit

No. 280 was receivecl into eviidcnce.)

BY MR. JOHNSON=

Q. Mr. Shenwu, could you please 1ook

at page $2 of this exldbit"? It's not

numbered,but it's right afterpage 51.
A. My page 52 is nurnbeted. ]s that

the right page, ihe consolidated statement of
operations, comprehensive income — is that—

Q. Yes. And these are company-wide

numbers, correct&

A. Yes.

2
3

5

, 7

i10
11 1

12
,13
14

l16
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18
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see that thenumber rose'by about 50 percent&

ifmy math iscoirect,, to 567 rail]ion in the

year2007 the net Ievcriue nurrjbl f.

A Yles

Q. All right, And the number in',2004

was ]ower inane 6N'umbct rn 4005.'o vou
remember that?

A. I ado not know out 2004.revenue off
the top ofmy head,no.

You don't know thai oOhartd?

A. No.
gt. Okay. Now, ifyou look at the

dairies unde). op&atihg expenses„you mill see
that.they'e also rising as we]1, right'

A, Yes.

t,), 2005, research and development„'70 ,'ellion.'.2006, 77 milhou. 2007, 102

million.
And then tfyou look at the sales

and marketing entries for 2005, it's l 30
million. For 2006, 165 mi]lion. And thea in
200'7, the number gccs up by over 4) mi]ho@ to

(866) 448-DEPG
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209 mi]lion. Do you see lhat?
A, Yes,

Q. Now„jheardwhatyousaidthis
morning about your contractual obligations
with regard to Sales and marketing. You're

nol tejling this court that you'ie
contractually obligated to spend these kinds
of dollars every year al this level of
increase, are you?

A. No.
Q. 7ou'rc not contending that you'e

handcuffed lo spend $209 million in 2007 on
sales and. marketing?

A. That's coirect.
Q. A]l righl. Now, are you contendirlg

that ifthe court were lo impose a 15 percent
mechanical rate — or a 15 cent niechanical
rate = for nlechanical royalties„ that you
couldn't find lhat additional amount somew'here
else in this balance sheet, in. this statement?

A. 'I Bm contending that il would 'be

economically inationai forus to continue

Page 6195
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focusing on a business where eye have 1

zero percent gross margins.
t

2

Q. You coujdn'1 squeeze that number 1 3

out of some of these other riumbers in the
hundreds ofmillions? I 5

A. Icou]dn'tmakeilupinvo]urneif
I

6
I'm not making any profit ou each transaction.

Q iVe]j, lei's look at Exhibit A to
your statement, please, Exhibit A is n—

this is a pub]ic document, right? 10
A Yes, itis. I 1 1

Q. Okay. And was this prepared for ' 2

ibis liligalion orwas it prepared in lhe I13
I

normal course ofbusiness? ,' 4

A. Normal course ofbusiness.
Okay, And ifyou look at the top 16

entries„net revenue, you wi] I see entries
there by quarter going back to 2006, then, 18
2007. And wou]d you agree with rne that the 19
riet revenue line„ total net revenue hne, for i20
these eight consecutive quar'ters isrising .21

evcpJ q'uartef? 122

A. Yes.

Q. Byasubstantiaj amount& lt
depends on how you descflbe fslcj siibstanlial,
but would you a~e with.me that lhe number is
going up each and every quarter for eight
consecutive quartets?

A. I'in.sorry. %hich page am I
slipposed lo be looking at?

Q. l amlooking altbetolalnel
revenue hne under supplemenlal financial
informs tion.

A. Ai'e we in the erst page of--
First quarter '06 is 86 million.

Second quarter, 89 Tfiird quarter, 93.
Fourlh quarter, ]25.

Theit into '07„]29,. ]36, ] 45 -«

A. Can you just tel] rne wliich page I'm
supposed. lo be jookingat-

Q. I'm sorry.
A, in lhe appendix?

MR. JOHNSON: l'm sony. May I

approach?

.Paga 61 97

CHIEF JUI3GE SLEDGE; %'e]I, a]] of
us want to know that.

MR, JOHNSON: I'rn sorry.
CIIIEF JUDGE SLKDGEi You refetred

us to Ex]ubit A„and the first page of
Kxhibit h. does''t have anytlnng t'hal you are
talking about.

MR. JO]iNSON: Pm sorry. This
wou]d 'be lhe — on Exhibit A, ibis &vou]d be
the fourth page; entitled, "Real Networks,
jnc., and subsidiaries -suppjetnental
financia'I information,"

BV MR. JOHN SON:

Q. Doyou see that?
A. Yes.
Q. Okay. And doyouseethequarter]y

reporting here?
A Yes.

Q. Oj.ay. Now, ifyou look al the
fourth line down, tolal net revenue„would yo'u

agree with me that for eight consecutive
quarters that mnnber has gone up?

(866) 448-DH'Q
%ran%.CRpItaIRepoxtiAgCoIApABg.coxa 0&2008
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A. Yes. 1

Q Now,ifyotxlookfnxtherdowlx,you 2

wiII see numberaby business segtnent,
including tbe music business, right? 4!

A. RigbL, 5

{|. Now, under "consutnerproducts and
services," you wiQ see "xnusjc fF)," right?

A. Right. 8

Q, Now, what does that line represent?
Is that ltet revenue for lhe music business? 10

A. Yes. 11

Q. AII right. And would you agree
with tne that thenet revenue line for the
lnusicbusiness has also gone up eight '14'ottsecutivequarters? 15,'.

Yes. '16

Q. And that tbe total nel revenue line 17

there farther down, that's the same as the one.18'n
the top,. Xbeheve, correct? It's about 12

entries do%I%a 20
A. Yes, that'sxtgbt. I would point 21,

out on the xnusic line, although it's true that

Page 6199

the reverlue increased-- revenue has been
increasing through '0{i and '07. %hat's not I 2,

immediately clear froxn bere, but 'I think is
alsorelevanl,isthat lheannual-ifyon '

annualime this, Som 20M to 2006, the music 5
businesigrew by'about 45 percent. For the
last two years it bas growxx by about 7

21 percent per year 8

Q. Okay. %eII, it's still growmg,
~ right? 10

A, That's right.
And you had growth for eight HI

consecutive quarters, right? 13
A. Yes. i14

0- OkxLy. Now ifyouaddup the 15
quarterly xnunbers for music in 2007, you get 16
about 149 xnillion, right? 1l

A. Yes. 18

Q. And that's lbezuxnber in your
statement at page 2, paragraph 7, rig~t2 20

A. Yes. 21

Q. That's&heretbatxnnnbercoxrjes l22

&om, xight?
A. Yes.

. "Yhe'impact ofthese three facrors
is clear. i In 200"8, ourmusic business
achieved 149 milhon in revenue but bad au

opexaling loss of.60 million."

A. /Rods head up and down.)

g. Okay. Now,yousayiuparagtaph {j

lhat "Royalty paymeutswe incur"-
. IUDGE%ISNIEVNKl: Before you get

there, Mr. )ohuson, I would like to ask a
question or two here with respect to these
revenue numbers and the operating loss numbers:
on page2 that you report. I like il thal-
kt seeuN to come out, from Mr. Johnson's
cross-examination, that these effectively are
numbers drawn fttom your consolidated
stalemenls.

'HE

WITNESS: Yea
JUDGK%9SH%%SKI; Your

,consolidated statements are forthe exxtire,

,company, including your domestic and foreigu

Page 6"01

isubsidiiries?
TQE%ITNESR Thar's correct.
JUDGKWISNIK%SKI; So there is some

proportion ofthis that relates to the foreign
isubsidisriesI «nd I nike it there is a
'diffetent regimen that might be applicable

'

thee with xespeet to the xoya)ty issues; is
'that fair to say?

THE%ITNESS: That is fair. And it
is also the case thatpari ofthe U.S.

!
xev+tuts axt: frerru radio services.that. ate not

'epart

ofwhat's as issue here.
JNME%rIShtIE'ritrSI{lx Thank ycu.
BY MR, JOHNSON:

Q. Iusl "to fellow up'n thejudge'
, queslion, the music revenue,lineswe just,

: looked at --:

A. Yes.
Q. -'- does that include revenue from

foreimx:busInesa?
A, Yes.

9- Okay- Nowt you say that, "Ruyaity

(866) 448-DEPO
mmes.CaPhalmt PO1fIIIgCOmpaTty.CON  2008
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Page 6202

'ack
side ofthat page ther»is a table that

shows vertical columns: Music, consum»r TP
other

And this shows the -- this is
where, to answer your question, the cost of

'he content becomes clear, lgecause you
have — for example, halfway down that. page,
you have th»$]49 million revenue figure
'that's in my testimony. You then have )be
cost ofrevenue of 60:—

Just so I am clear, whereis that
5 1 49 million number represented?

A On the page, where is it?

Q. Yes.
A. 7his page is two tages, one on top

ofthe other. The first is quarterly and the
table below it is annuaL lt says, "Year

ended December 31„20¹"
So ifyou look at the low»r one

the number for music ofnet ievenue is 149„so
that's the same number that we were looking at
on the other page and that is referred to in

1

S(2
l

I

6

7

9

)IQ
11

] 12
'13
i14
'15
16

F17

(18
,19
20

.21
22

payments account for more than halfof our 1

revenue," coirect? 2
A, Yes

'

Q. Now, is the dollar number for
royalty payments reflected anywhere in your 5

statem»nt? 6

A. ln my statement or in these 7

numbers? 8

Q, Grin thenutnbers. 9

A, %all, it largely is. Amuch mor» 10
efficient way tolooknt this is actually two 'l
pages later in the aypendix where it says — 12

Q. Two pages nAer what? 13
A. Toto pages after the page w»'re t14

currently at. So one physical Jiage„ two 115

sides, ln other words, thepage that's I16
titled — well, they all have the same title, 1 /

but the one that shows music, consumer, TPS in 1 8

vertica) columns, 119
Q. %here are you, sir? 20
A, lfyoujust tumon»page from "21

where wewere, go forward on» page. On .ihe 22

Page 6203

Page 6204
t

my testirriony

Okay. So wherewouw1 find the
number in your statement or in the exhibits to
your statement that represents roya'ity

payments?
A %hat 1 am"trying to get to here is

the cost ofrevenue hne that's shown on here
is principally made up — 1 mean, at the
75-plus percent levei, ifnot 80 percent—
with royalty payments.

Q. 80 percent - or 75 percent of that
number, g 1 miliion.—

A. Yes.
Q. --462-
A, lsroyalty payments.
Q. -- is royalty payments?
A. 'Yes.

Q. That'scour testimony?
A. Yes~ it ls.
Q A.H right. So that's about what?
A tV»ll„ it's—

Q 1fyou just do the math, that'

Page 6205

about what?
A. $75millioii somewhere around.

there.

Q. %»11„80percent ofg0milhonis
what?

GRay, '.

Four-fifths of 80 million is what?
Or three-quarters of 80 rniHion is what? 60,

right?
A. How about ifI just do the actual

math and then 1 will t»H you—
'Q Oltay.
A. Jwillgiveyoua moreprecise

anSw»r
'it'. going to be about 85 p»re»at

of tins figur» is royalty payments.

Q. Jt sounds lke you have a specific
dollar ainaunt i%i your head; is that correct?

A. No, '@hat 1 hav»inmyhcad is 1

know tbe.tin» item cost of'the other
compbn»nts of cost ofgoods. which is customer
servic» -.-

(866) 448-DEPO
m&vw'apitallteporHngCompany,t.om
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fess.
j

2
3

suni to 4
or these

;
.5

basis7
jL, it's the difference -- l mould

charttcterize it as follows. We have a
. business that $u tt]ready)lighly not
'rofitable.'t could w'eB.be the difference
between us being on a trajectory to make the

. business profitable and never becoxning
~ pro5txtble |because of the basic math that l

shared ear)ier in this testimony,
Q. Mr, Sheerati, canyou-
A. 1t's one thing to look alit and

sa of our total it's a smoo amount. Bui

All right.
A, — bandwidth aad credit.caxd

Q, Okay,
A. And thase together typically

around 15 percent ofoar total cost f
pxoducLr.

Q. Okay. A))right. So based on
that, codd you give the court yourbest
estixnate in daHars ofwhat Real Networks'oyalty

payments were in 2007?
A. 60 to 465 million.

Q. 60io65?
A. Ve».

Q. Okay. Now, you know, because your
attorney asked you, that the majority of that
«mount is represented by thesouxid recording
royalties paid to the record coxnpanies, right7

A. Yes.

g. Pursuant to deals ibai Rea)
Networks and its predecessor inade beginmng in
200),2002, cozxect7

A. Yes.

of the profit Fm actually gering, it's n
, 'huge uxnotint becausel have so little profit to
: begin with for precisely the reason that
you'e pointing out, which is J am already

i paying soimncb to the labels.
Q. Mr. Sheeran, thank you for that

point„but could you answer xny question,
please? For the benefit of the court, could
you tell us whether or not you agree with inc
that the difference between our proposal anti

Page 620'

what you axe already accruing is a seven-digit '

singieimi))ton do))srnutnber on axx annus)
I haisis7l Dol the'xnath.

iA. i hewhatyear? Jn20)07
: Q.: W@l, let's takeyour2007 numbci

'and work front there. Vou said that ihe tots)
I ro+)ties Aexe Ibetweea 60'and'65 mil)ion. '

Ytluve already told us that the royalties on
sound zecoxdings that you'e paying

touche

record campanies is several multiples ofwhat

you are accruing forxnechaxnca)s sndwhat you
: wou)d have topay in mechanicals ifthe cour)
i adopts ourpropose).;

So li em!now asking you, given
'veiything you'e just said, isn't it trna

that the difference between, our proposal and
what you are a)ready accruing isa single
million digit number7

. A,. )t'a c)ose- it cou)d be c)ose to

10, actually.
i Q.i Cou)dbesshighas)N
i A. i ln f07 alone. But that'suer ahe

13
14

.16
4.7

19
'20
21
22

Page 6207

Q. Alliight. Andyouknowthatthe
rateaf which you pay record companies sound
recording royalties is several mufiiples of
what you are accruing for mechanics)s, right2

l don't wont to, on the public
- iecoxd, ge't ilito the specific da))ar ainount,

butyou know that it is several multip)es of
what you are accruing formechanicals,
correct?

A. /es.
Q. All right. Andyou know that the

rate atwhich you paysound recording
royalties to the record companiesis several
multiples ofwhat you would have to pay ifthe
court adopted the copyright owners'ropose)
ofi57

A. Yes.

Q. All right. Now, given that, wouM

you agree with me-you can do the «eath-
thai the difference between ourproposal and
what you are accruing. right now is e
seven-digit single million numberon an ennui)

2

5
6
7

I

ll
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I13
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way we look at our business. 1

Q Well, l am just asking yau, based 2

orl the numbers we know about that you have 3

given us in your testimony here, you'e saying
it could be as high as 10, right? 5

A. For a year that's already in the '6

past, 7

Q. Correct. Sow, its your testjmolly, 8

therefore, that a decision by this court that 9

cauld cost yau, using '07 numbers, as much ns 10
10 million in addition to what you'e already 1L

accruing, in a business that had net revenue 12
of$567 million in 2007, js going to break the 13
bank; that's your testimony~ 14

A. Yes,itis. 15

Q. Let's talk about what yau're 16
accruing. ,17

A. Can I explain why'? f18

Q, Yoll said ln your Written '19
statement — I'm sorry'? 120

A. Can l explain why? 21

Q. That"s what redirect is for. Thank l22

Page 621'I *

A. No.

Q Sometime in 2007?
A. I beheve lt was salneilnle ln 2007.
Q. Now, is il your testimony that that

accrual number consists ofboth accruing for
mechanicsls as weII as performance'

A. Yes.
Q. All right. Now, you sound like

you'e familiar with ihe ASCAP decision af
Judge Conner in the Southern District ofNew
'York, right?

A Yes
Q. In fact, yau testified in.that

case~ 'right?
A. desi I d3d.

Q. And are you aware of the summary
jlldgment decision that dodge Conner reached
about a year ago regarding performance
royalties, the decision a year ago — not the
decision recendy, but the decision a year
ago?

A. I'm not — I'm nat particularly

PagC 62 1 ~
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yau,
You said in your written direct

statemeni that you are accruing,between g and
l0percent ofrevenue, right? 'In your written
statement—

A. Yes'. '.

— ya'a said between 8 and
10peraent. HoW,thismorlnng-or thiS

afternoon you said that as of last yearyou
were acctuing at a rate of 10 percent.

A. Yes.

Q. Were yau involved in that decision?
A. No.
Q. %ha made tllat decision?
A. Ibelieve — I dan't knolv who made

ihe decision. I suspect it mould be somebody
in aur finance department, aonfemng wjth our
legal department, because qur legal department
is the one thai*s closest ta the likely
outcame afproceedings like this.

Q. Do you knov3 when the decision to go
to l0 was made?

I
2

6

7

8

10
'l1
112

13
14

I15

I16

18
19

!20
21
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informed about that,. na.
Q, Were you aware that Judge Conner a

year ago determined that the downloading of
music does not constitute a public
performance'?

A. I think )'was aware of that, yes
Da you know whether any adjustrllcnt

was made to lhe accrual Real 'Networks is
making based upon thai decision?

A I don't know.
Q. But you did tell us that somelime

within tile last year the accrual Kent up to

] 0 percent, right?
A From 9-1/2.
Q. And just to beciear, 10 percent,

the amount you'e accruing, is about
4 percentage points yeater than the proposal
you'e making to songWniels in this
proceedin~ nght?

A. Yes.
Q. Naw, you sa'id in yourwritten

statenlent that of this g to 10 percent, that

.(866) 448-'DKI"0
mme.CepitalRepmtiIlgcompany'.coM Oc2008
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Page 6214

it covers total — Frn at paragraph 56 now, 1

page 6 — "As a general rnatter, we have been 2

acctuing between g to 10 percent of 3

subscription revenue to cover total roya'lty 4

payments tol}ubhshers; tha'I is„mechani'cal 5

payments and public perfonrnanceI}ayrnents for 6
theseservices. Ilased on.irrfoimation 7
available to me, in the ordinary coutse ofmy 8

business activities, I he],ieve ibis is a 9
common accrual practice for other sinli]'ar 10
music sefvices. 11

Now — doyou know, by 4~e way, 12
Mr. Allen McGlade-- 13

A. No, I don'. }1 &]

q. -MnsicNet? 3. )

9id anybody tell you in tll3is l6
proceeding that MusicNet is accruing in a rate 17
of l 2 percent'? )18

6, I think Imayhaveheardthat,yes. 19
g Did you hear that in connection 20

with this proceeding or in the ordinary course 2:i.

ofbusiness? 22

Page 6216

Page 6216

CBIiEF ilUDGB SLEDGE: Sustained.'Y

.MR. JOHNSON:
~Q. ~ Bo you know whether that statement

is consistent willi accounting practices'
A. No, I don'',

Q. AII right. Can you]ook„p]ease,
at Exhibit,280 again~ Page 1'?, Now, if you
look al page I7 under the heading, "Music
publishing royalty rates for musk
subscription services offered through Real
Networks and Rhapsody Americai are. not yet
fully established, A determination ofhigh
royalty rates could negatively impact our
operating results. 'o

you see that?
iA. i Yes,l do.
g. Now, that refers, et least in part,

to this proceeding and the nMchani&l royalty
rates to be estabhshed, in this:proceeding,'orrect'

A. Correct

Q All right. Anil tf you look do'wn

Page 621;
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prepanng for the worst-case scenario " 9

Now, did you consul l an accountant '10
before you made that statement, or an auditor?

A. Yes. I1 2

Q. Ia ityour inrderstanding that
accounting practiom require you, when you set l14
aside money foran acciual, to set aside foi'5
the worst.case scenar}&}? 16

A..l'm not an accountant, so I
wouldn't- t1 8

(}. A worst-case scenario in a hwsuit '19
could'be a very big number, right'? ,20

MR. LAGUARDA: Obj'ection, Your:21
Honor. 22

A I honestly don't remember 1

Q. Okay. 2
A. I'veheardthal number befog. 'l'm: .3

in a lot ofmeetings,
Q. Now, you say at paragraph I 6,

'age 7& 7?eadnpt accrual iates as a very
'" "6

I conservativi: estimate l'hat wou',ld likely be ', 7

much higher than the amounts actually needed, '

towar'd the bottom of that paragraph„seeo}}id t6

last sentence, you will see, "If the rates
agreed to or deternnned by a CRB orby
CCingress are higher than we expect, lhe
increased Cxpenseicou/d negatively impact our
tipeiatinig results

So wbuid you agree with me that, irI

that sentence, you are warning stockholders
and investors that the judges could determine '

rate hIigher than what Real Networks
expected, right?

A. Yes.
Q. 'Vcu're warning investors ofthat

possibility, righf?
A. Yes.

g. Okay. Is there anything in there
that alerts investors t'hat you are accruing
fo;r a Worsl-case scenario'

A, Itonly talks about the scenario
thai vve expect,

Q. Could you loo'k at page 33, please?
Down at the bottom ofpage 33 yon will see a

(866) 448-DlEPO
~new.capj4tIRepo11irq~ciompaxty.mom Oc2008
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Page 6218

reference to music publishing rights and music
royalty acciuals. Do you see that&

A. Yes.
Q. And that's a reference to the 8 to

10 peicerit number that you have referred to„

correct? That's what you'e talkmg about
there?

A. Yes.
Q. )Vhen I say "you," Imean the

coinpany,right?
A. Yes,
Q, Now,ifyoulookatthevery last

sentence of that paragraph, you will see it

says, "%lnle we base our estimates on
historical experience and on various other
assumptions that management believes to be
reasonable" — iight?

A. Yes,
g. AEI right, Now„is there anything

in this paragraph that tells investors.that
you are accrmng for a worst-case scenario?

A. No.

1
2

6
7
8

1D
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3,5
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21

I22
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Page 6220

opposite—
A. %e have been on conference calls

together.

g Can I finish my statemeut -- can I

finish my questioN
If I represented to you that

Mr. Eisenberg sat in that chair and testtTted
to the exact opposite, that under current
inarket conditions, he could not pass it
through, would that change your testimony?

A, No,itwouidnot.
You talk about, in paragraphs ]0

and I I, the fact,that you would not be able to
pass on extra costs to the consumer for three
reasons. Do you see that?

A. Yes.
All right. Nmv„ the rnechanicai

rate, you know„went up &om 765 tc 8

beginning in 2002, right? Do you know that?
A. Yes, I do,
Q. And doyoukuow that il went,up to

8-EQ percent begmning in 2004?

3.

3

I

8

10
11
12
13
14
15
16
1'7

18
19
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22

g. Let megoback toyourstatement,
please, paragraph ]0, Paragraph l0 reads, "I 2

expect that Real and other digital music 3

providers would ultimatelybear the fuII cost
of this or any increase in the rnecbamcal 5

royalty rate, Although we often sublicense 6

work from labels rather than license directly
from thepublishers, base4 on my experience 8

with labels and their ability to extract
higherrates and minimum fees from us, I am ~ 1,0

very confident that they would pass through 11
any'ncrease in the mechanical royalty rate." 12

Do you see that? j1 3

A. Yes. ',l4

Q. Do you stand by that statement? 15
A. '1 do. ,16
Q. Doyou know Mr. Mark Eisenberg of,1 i

Sony BlvIG? 48
A. I just met him today ashe was 19

walking out the door. 20
Q. IfI told you that Mr. Zisenberg, 21

just before you, testified the exact 222

MR. LAGUARDA: Objection
CHIEF 3UDGE SLEDGE: Yes, sir?
MR„'LAGUARDA: I believe there is,

an error m tbe question.
JUDGE ROBERTS: %hat.'s the etror,

Mr, Laguarda?
MR. LAGUARDA: 'I don't believe that

the mechanical rate has been a perceiitage.
CHIEF JUDGE SLEDGE: Mechanical

rate--
1E4R. LAGUARDA'. I don't believe the

mechanical ratehas been a percentage.
Mr. Johnson has asked repeatedly abouut

percentage ofmechanical rates,
MR 3OHNSONi I'm sorry. I

misspoke All right
BY MR. JOHNSON:

Q. Et went up to Isis] 7.55. to 8.cents
beginning in 2002. 9o youknow that?

A. I Wow that it"arisen. I'mnot
familiar with ibe specifics

g. %ell„you knoiv it has risen several

(866) 448-DKPO
m~.CaPit~lRePO1 hagcemPa11y.COXn Oc2008



Capit31 Repoltinj~ Comp my
22 {Pages 62'?2 Ko 6225)

1
2
3

5
6

8
9

10
11
12
13
14
15
16
17
18
19
20
21

1

2
3

5

&&

7
8

9
10
ll
12
13
14
15
16
17
18
19
20
21
22

Page 6222

times in the last six years, correct? 1

A. Ves. 2

Q. AIIright. Now„you teH»sin 3

paragraph 11 tha,'t, "%le, in tun!, would nett be
able to pass. on the eatra cost!; to the 5

consumer for threereasons," and thenyo»go 6

through the reasons. I

'How, Rea'I Nefworks, in fact, r«ised 8

its price forRhapsody Unlimited froru 9.99 per 9

month to 12,99 per month in April 2007, 10
correct' 11

A. That's right t12
g. And you raised yourinonthly 13

subscription fee for Ithapsody to Go ito I4.99& 14

correctv '15

No, that's not conect„ It' 1'6

ahvays b en I4,99. 17

Q. How long has it been I4.99'P ! 18
A. Sincewe laurlched theproduct thee 19

years ago 20

Q Okay'. But you'e raised it 30 21

percent for Rhapsody Unlimiited in April 2007,,'22

P'age 6223
It

correctV 1

A. Yes, that iscorrec;!., 2

Q. All right. 3

A. And thosi, two ure related poirits. it

g. Nolv& yoli also said to us today—

CHI&cr IUVG] SliKDGK; Sp«dktip., 6

BV MR. IOHHSON« 7

Q. -- that you aniunableto lower t 8

price; is thatyour testimciny'7 You w;mt a 9

discount, buf you re not aMe to& 10
A I believe my testiiatony was we 11

discuss all the time vrhether market force! are 12
going to force us to lower price. Vfe have 13
chosen not to thus fax on downloads.

Q, ls it your testimony that you 15
couldn't afford to lower your price? i16

A, It is my testimony that - let's
I
17

separate downloads from subscriptio»s. I'n the 18
I

case ofdownloads,ave e!tready have abu! iness 19
that has a very, very low margin. Aud ifwe '20
lowered our retail pnce in an environmerit 21
where our costs lvere not also going down, much ~!22

Page 6224

less going up„we would have an «xtremeiy ugly
dowrdoad business.

In the case'of subscriptions, what
Iwas specifically talking to was a desire to
lower the price„ if we can get, our content ~

cost down, such 'that carriers coukl then

bundle it~and~ we could go fronr a total market
ofunder a couple million subscribers, which i

is where 'wc are today with subscriptions, to
having many tens ofmillions of subscribers.

It's not one circumstance. Ifour
Costsl carne down. that we cooM then pass that
on and grow the market.

%CII, igs also true& Mr Sheeran,
that you we.c:barging aprice fora service~

that, in many circumstances, customers don&t

t'eke'advkutatie of; isn'.t that righty
A. I twould nbt characterize it that

way.'.
7/dl, let'slodk at the decision of'heperfonnance rate cou&a, Copyright Owners'85

for identification,

Page 6225

MR. 3OHNSON: May I approach„Pour
HonoH

CHIEF IUDGE SLEDGE= Yes.
SY MR. IOHNSON:

Q IV4. Sheeran, do you have
I'x31&hti 28'n fi&oitt ofyou?

A. Yes' do,
0. %hat is!Exhibit 2852
A. It is ithe opinion in. the ASCAP 'ase.

t",). And you testified in this case,
correctP

A. Yes) I did.
Q. And did you read this opinion2
A. I have read most ofthis opirtion,',

.not;all aif it.

Q, And you know that your, testimony,
iin part, forntts the basis for some of the
judge's ftndittgs in this decision„right'~

A. I know my,testiinony is quoted.'%hethur

it forms the basis ofhis opinion, you
would have to ask]iim.

(866) 448-0%P|:I
vAvm.CapjitaR,eportzllsLomp8ny.t."tnt Dc2008
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3,

2

5

7

9

}0
11

1,2

13

15
16

With regard to Real Networks* 3.

performance rights, what was the bottom line 2

result here for your caxnpany? 3

A„Tl«e bottom line result was that we
will need -i'f this ismaintained as is, is
that we will need to yay an all. of our music 6

business, as well as oux games and video
businesses„at the rate of about 2-li2 percent 8

to ASCAP. 9

Q. And where was it before? 10

A I don't recall the answer io that; 3..1

Q. Does 3.6 sound about x«gh(? ~12

A. %ejj -- that sounds about right, 13

ap3«hed to our inusjc business. 14

Q. Okay. %auld you loo'k at page 42- 15

actually„page 43. Ifyou look atpage4j to 3,6

42, there is a descrlpl«ox! of tl«e service your 17

18 company provides„nhapsody, xigbt? 18

19 A Yes, I19
20 M8,. JOHNSON: l offer 285 in l20
21 evidence, PourHonor. This is„by tl«e way, a 21
22 redacted version — a redacted pubhc version 22

Page 6227

1 of the opinion. The record should reflect
2 that.

}
2

3 CHIEF 3UDGE SI.EDGE: What's tbe I 3
p«I«pose of it being offered?

5 MR.IOHNSON: 3want topointout I 5
6 to «hewitness and put in evidence the ' '

findings of the court with regard to the 7
8 subscription price that Rhapsody charges, 8
9 which isxcfeixed tonl page 42 of this, which 9

10 is based on ius.testimony. i10
11 CHIEF'3UDGE KEDGE: Are you

i

11
12 talking about the paragraph 353? 12
13 lVJR. 3OHNSON; 152 and 153, VOur 13
14 Honor, And 3 am going to ask him whether 14
I 5 lhose f«ndings axe consistent with the 15
16 testimony be gave in that case. 16
17 CH3EF JUDGE Sj EDGE: Any response 17
18 to tbe offer? I18
19 MR lAGUARDA: YourHonox,1would 19
20 object only in that it's consistent with the 120
21 rules thatxequirc separation and designation,21
22 of the relcvam portion of an exhibit from an,'22

othe«wise voluminous document. lt's a pubhc
document. Ijust don'I see any reason to
overburden the xecord with an entire docuxnent
lhat's otherwise pub'hcly available.

Mr. 3ohnson js free to «Iuestion ihe
witness about the document.

Mib 3OHNSON: YourHonor, it's a
public document. I'm not sure I see the harm
or the prejudice in admitting the entire
document

CHIEF 3UDGE SLEDGE: Do you see any
reasoN I'm uot worried aboht why not to let
it iu. 3'm wondering why tq let it in.

MR. 1OHNSON: Well, specif«cally

forparagraphs 352and 353.3udge, If- if
we are to redact the xemainiug portions,
that's fine with.lne, But the reason formy
offer is paragraphs H2, 353.

Part o'(my probjen«here is that
Mr. Sbeexan's testimony in this case is
corif)dentjaj and at« I can i'use'.ll But lllls
is a pubhc account ofhis iesiimoiiy, and what

Page 6229

I intend io do is aslr Iim whether t'e findings
of ihe court bere are consistent with the
testimony he gave, which I believe is reIevant
io thB pmceeding.

CHIEF 3VDGE SLEDGE: Sustain the
dbjection.

BV MR. 3OK4SON:
Q. Mr. Sheeran, without offering the

document. into evidence; can you look at
paragraphs 352 H3, please?

A. Okay
Q. You see they contain citations to

testimony you gave, correct?
A. Yes.

Q, And the first paragraph reads„"A
Rhapsody subscriber can play as much or as
little music as he ox she, wants. Regardless
of the actual amount ofmus'ic played, hoWever,
the Rhapsody subscriber must still pay the
fujj subscriplion fee. 3f the subscriber
continues to pay the subscription fee, then
neither the amount nor the type ofmusic

(866} les-DEFO
mvmps.CapitalReporti31gco33}3pawy.rom  2008
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actually played by the i»ubaaribci affects tbe '

amount of revenue xeceived by Real 3»letwoxks." 2

The nextparagraph. "There is a 3
percentage ofRhapsody io Goi.tubscribexs vvho 4

do not take advantage af the portability 5
feature thetis offered aspartof the 6

subscription. Those mdividuals are„ in 7

essence, paying an additional $2 (over end '

above tbe Rhapsody Vt«limited subscription fee) 9

for a portability feature. they do not use. 10
Real Networks, ho'Never, does;not refund any

I
11

poxtion of the fce for subscribers who do net X2

use the paxtabBity feature." I13
lt»tty questioii ta you, sir, vjitliaut I 14

»

offering this dacuinent in evidence, is-- is ',3.5

what 1just read io you consistent with the „3. 6

testimony you gave in this prcceedi»ng? ;17
A. In that proceeding? '18
g. Yes. v 3.,9

A. That proceedlilg was mne inontbs
aga, 1 dan'I recaik 3 don't have any reason '2l
to believe that it was — that 3 didnoi say t22

Paiye 6231

this, if it's m here, And1&vould also be 1

happy to explain tMs„ ifyou'e interested in 2
this. I 3

Q, Ivir. Sheeran, you had an earnings
release'last week, correct?'

At x'es

Q. Fox the first quarter 20082 7

A, Yes.

Q. And ii is the case ibat for2008i 9

first quarter, revenue grew -- ibis is for the; 10
overall business Revenue grc".w 34percexit to 11
347.6 milhon, coxnpared vvith 329.5 xnigion for,12
the first quarter of2007,"js that correct? t13

A. I don'tknow. I dan'thave any I14

documents in front ofme. t15

Q. Let meshow you&vhat 1 have maxked 16
as Exhibit 288 for identification. 17

Do you recognize Copyright Orvnexs',;18
Exhibit 288 as an earn«'ngs release announcing I19
first quarter 2008 results far Real'Networks? '20

A. Yes.
MR, 3OHNSON« I offer it i' 22

P@cte 6232

evidence
CHIEF 3U3XiE SI.EDGE'» Auy objectiort

io 288I?

IvfR.I.AGUARDAt No, YourHonor.
CHlEF 3UDGE SLEDG3..: Without

objection, it's a drnitted,

(Copyright Owners'rial Exhi3«it

3»lo. 288 vvas received into evidence,j
BY MR. JOHNSON;'. 'r. Sheeran, could you look at the

last fu.ll pa'rugraph un ihe page that begins
with '"For the fust quarter of2008," on ihe
first page?

A. Yes.

g. All rig'ht. And it reads, "For the

Gxst quarter.af'2008„revenue grew 14 percent ~

ta 347.6 million„campared with 329.S million
far ihe first quarter of20¹'" correct?

A. Yes.
is that au accurate statement?

A. Xni sure it is, ifwe Issued this

pxess release; '»a»)e 6r 3'3

Q. And ifyou look five lines dovvn,

you will also see that for the first quarter
of2008 there was a 3.'2 percent increase is]

music revenue io 38.1. Do yau see that'/
A. Yes,]do.
Q. And'iT you looic towarcl the lop'of

the text here„ tbe very first paragraph„you
v«N see a statemeni iliere from Rab Glaser,
CEO»of Real Networks, "Ourresults exceeded
our eximctations across every major business."'o yott see that'E

A, Yes.

Q. All right. Anil turn to thenext
page, please, the paragraph ibat begins with,
"AN ofMarch.33, '08,." Do you see that?

A» Yes. i

Qi "As ofMarch,31, 2008, Real had
approximately 539.6 million in unrestricted ~

cash,",

Do you see that'
A,. Yes.
Q» Cash equivalents and short-ieini

I86I6) 448~DEPO
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1 investments, and I 00 million ofconvertible 1

2 debt," 2

3 Da you see that? 3

A Yes.
5 MR. JOHNSON= I have no further 5
6 questions. 6

7 CHIEI'UDGE SLEDGE: Any redirect? 7

8 MR. LAGUARDA: One question, Vour I 8

9 Honor. 9

10 CHIEI'UDGE SLEDGE; All right. 110
11 REDIRECT EXAMINATION 11
12 BY MR. LAGUARDA: f12
13 Q. Mr. Sheexan, I believe Mr. Johnson ',l3
14 asked you a question-I wanted to give you ~14

15 an opportumty to respond with respect to why 15
16 additiona'1 royalty payments that are being 16
17 sought by the copyright owners would make a 17
18 difference to your busmess, given that you ~ 18
19 are accruing already for royaltypaymenis. 19
20 A. This business is a challenging one 20
21 that requires us to get ta n much larger 21

scale, and with our current margin structure, 22

Page 6235

message has been repeated in. your testimany
&equently, and it's curious. It sounds like
you think yeu fe testifying before Coxigress at
a heating as to what royalties ought to be
.avowed for use ofcopyright content.

%by should we considerwhat you pay
roya1ties for other rights than ihe rights
in =-which we'xe addressing in thiS trial?

THE WTNESS; %eII, the — because,
Your Honar, the incremental benefit that
the- we don't see any incremental,beneiit
that the consumergets if they — bypaying
the additional fee. ln other wordS, ifwe'xe

paying copyright holders, through tbe
performing rights organizations„ for the
ability ta provide a consumer the experience
ofan on-demand music streain, ifwe then need
to then pay them again — if there is some
other bcense we then need to pay them for„
what was our 6rst payment for? Because there
xeally is nothing we'e nIIawed to deliver ta
the consumer,

2
3

5
6

7
8

9
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15
16
17
18
19
20
.".1

22

that is challenging„but we seen path. I'e 1

.talked today about some of ihe ways we intend, 2
to achieve that, such as through our bundling
strategy with carriers.

%ifh — ifwe needed to adopt the 5

rates proposed by the eopynght owner s, thai '

would make it — it's c56icult for me to know 7

today how we would ever get the business to be 8

break-even either based on our current product
offerings or based on getting tbe carrier 10
bundle strategy to workbecause ofboth the .11
absolute costs and leveI ofwhere the minima t 2
are that they are looking for, 13

So it »vould really lead uS ioask, » 4

very hard questions about whether this is — 15
whether tlte way that we'e approaching this,16
business today is tberigbt way to look at it, '17
the right way tobe investing m it. 18

MR. LAGUARDA: No further I » 9

questions, 20
CHIEF 3UDGE SLEDGE", Mr. Sheeran, i 21

look at paragraph 20 afyour statement. This
'

CNEF JUDGE Sl EDGE: lsn'(that an
axgumeni yeu inake io congress xvhen they create
two separate xighis? That argument is gone.
Congree has already created those two
separate rights, %hy are you mailing ii here&

THE%iNESS: Alii can- tbeonly
answer I can give you„Your Honor, is that of
looking at this &am.ihe businessperson's
perspective and the consumer perspective. I
can't tell you whether oux'norneys, who were
trying tb inliuence legislation, would Eiave a

different answer.
%hen I look at ibis as a person

trying to construct a service, I arn just nat
even familiar with ever having to go and get
thepermission to do one thing in two
different ways from the same person,

CHIEF JUDGE SLEDGE: You'renni
very familiar with regni'atory—

THE WITNESS: That may well be
ime.

CHIEF ItlDGE SLEDGE: ]t.just seems

(866) 448-DRPO
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likeyou're wasting your tilne and our time to

argue something that is a policy decisicm made

by Congress, They have created the rills
that you'e complatning about. %e have no
ability to say, well, it's a burden on you,
therefore, we'e going to eliinunate the, lights
that Congress has created, and you don't haive

ta pay performatlce lights'because that's too
much foryou to have to pay.

THE%ITNESS} VfeII, first„ I

apologize ifit scents Iilce we'e vvasting your
time, That'snot at aII the intent.

The analogy that I = the reason
this still seems to us ta be inappropriate,
even ifCongress has taken this position, is
that thus -historicaily„ the use of
mechanical licenses, as granted by Corlgress,

has alvraya been, to my knowledge, to grant
some degree ofability to nlake a copy that

ultimately confers a bene6t and, m the case
ofa cansumer, sonle degree ofownership or
right to act with a given piece ofmusic. And

Page 6239
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been in our laws fora century?
T8EWil74ESS:,%hile I"m not a

lawyer, 1 don't know whether, in aII ar even
most of those cases„ the same person was also

paying a publicperfolmance fee for the same

experience.
CHIEF JUDGE SLEDGE: 'We'e nat'ettingpublic perfonnance fees.
THE iVQTNESS: O'CII, I understand'ourpomt, and I dan't want to waste your

time by trying to express myselfany other vvay

on this.
CHIIIF 3IIIDGE SLEDGE: Any other'uestions?

NDGEROBERTS; Yes, I have one,

Ifyou Could tu}rn tbpage 2, Mr. Sheeran„of
your testimony,please, 1 am lookingat
paragraph 6, toward the hot tarn ofparagraph Il.

And in paragraph 6 you'e talking abom. the
costs thatyou il}cur for providing the music
products that you do. And, in particular, I

am lOOking at the Sentence,ihat beginS lVith

Page 6241

1

3

5

absent this coming along, vrith vvhat we need

pay thePROS, there reldiy is nai-- iibe

consumer is nat allowed to get the. l&tream at

all.
So 1 apologize if it seems like

6 ' 'e'le vvastnlg evelyoncis tune. I?ve don 1

7
8

9
10
1*i

12
13
14

understand the logjq oflt, and I don't kuaw
whether Congress fully unllerstood, m lakirlg

that approach, that theleWas actuaBy nothing
one could do with one but not the oither. 1

don't know what else to tell you.
CIIIEF JUDI38 R.EDGI"".l Pire you

familiar with how ilong users ofcapyrig~t
material have had to paymechanical rates?

THE WJiTN.:SS:: A very long tirae

CHIEF JUDGE SI.EDGE; Almost a

century,
THE %ITNI=SSl Yca.

CHIEF JUDGESLEDGEt Over a

century, And that s what you'e complaining
about, is that you'le having to pay solnething
that's been = that's in our Constitui.ian and

16
17r

18
19
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21
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3
tt

5

10
11
12
;13
i14
lb

37
18

20

the vvord "second.'" Do yau see that'?

THE %]TNESSl Yes.
JUK}GE ROBERTS;: lt Says„"Second,

we face hiLJt legal and technical costs in

order to clear licenses,, obtain physical
copies,ofnlusic,- prepare music, for delivery,
store it, and deliver It to end u. ers."

And my first Questton to yoll ls

this VVIth respect t6.the list ofitems that

you pravide here, vvhich is to clear licenses,
obtain physical copies, prepare the music for
dehvery, store it and deliver it to end
users, with the exception ofcleanng
licenses, are the rest of those all your
tecllnlcal costs onIyq such that the only legal
CO'st you refer ito h'ere is clearing licenses?

THE%ITNESS: l believe that'

rlIIJlt

IIIjDGE ROBERTS; Okay.. Given that,
could yau please explain tous what your high
legal costs are with respect to clearing
licenses'

(866) 448-KKEI IQ
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THE%ITNESS; Sure. We employ-
in-house, we, employ three 100-percent

dedicated attorneys who are very capable and
not cheap. We then have an additional, '1

would estimate, four or more„may'be five,
full.time equivalent attorneys in house that

work on this, We have consultants who help
us- exiernal consultants who hely us in

negotiating with the labels. And then wehave
outside Iaw 6rms tllat help us both In our
contracts and in proceedings like this.

And the aggregate ofall of that is

quite- is a loi ofmoney
SUDGE ROBERTS" How would a hijher

mechanical royalty fee impact these legal
costs? 'Could it require you tohire more
attorneys, hire more licensing, people? I'ni

not sure that 'I understand how ihe legal fees

thai you have have a bearing on what the
mechanical rate is.

THEWITÃESS: Thispari ofthjs
paragraph was intended only to convey why this

Page 6243

is a dif5cu'lt -why this margin already has
diQicult gross margins. Vou're correct that
this would not raise our legal costs, unless
we didn't finish this proceeding pretty soon.
But I was explaining why — it helps explain
why the gi'oss niargjns thai I talked abdut at
the very beginning ofmy testimony loday are
as Iolv as they Are. We have all these costs
on the gross margin side, and then additional
costs on om. operating costs [sict.

So it was merely intended to only
explain the tables that appear in the
appendix.

JUDGE ROBERTS: Okay. And that'
the same for your technical costs—

THEVITÃESS; Yes, that's right.
JUDGE ROBERTS -- that these are

your costs, and they'e very high, hut the-
what the royalty fee was for niechanicals
doesn't affect thoseparticularhigh technical
costs,

THEWITNESSI Yes, it wasintended
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only to show why what may appear to be a very
small yercentage increase on the mecbanicals
is a very large impact to our overall prost
margin, because these are thin-profit
businesses.

JUIME ROBERTS: Thank you for the
ciarifica1IQn.

JUDGEWISNIEWSIG: Just one
question, Mr. Sheeran. I'mnot sure the
record is entirely clear on this. 1 am going
to try and ask il carefully. How much of the
10 percent accrual rale that you wei'e tal1gng
about earher is being accrued to cover the
cost of the doInestic mechanical royalties al
rssne in this matter?

THE WITNESS: We intentionaHy used
10 percent as an ail-in number because we had,
nntB quite recently„variables in both the
outcome of this and the outcome ofthe ASCAP
trial And so l don't think there is a

specific number, but our assumption had, I
beIieve, been that they wou'ld land in the same

Page 624.5

nejgltborhood, so roughly halfeach, but I
don'I think theI e.Was ever a specific, you
know, jt's 5 percent for ibis and 5yercent
for that. But we didn't thirik it was going to
be 90/10

SUDGEW]SNIEWSKI: You didn't have
any particular expectation as tohow that
would split out.

THE%ITNESS: Well, wedid,and-
JUDGE WISNIEWSKII Whatwas it?
THE%ITNESS: We thought the

aggregate of the two wouldriot bemore than
IO percent, which is why we were accrumg at
that rate. hnd theASCAP ruhng„as we
discussed earlier, as it applies to ourmusic
business, came in a litt'le higher than
expected. Theproposal from the copyright
holders came in much, much higher than
expected,

JUDGE %1SNIHVSIG". So are you
trying to say you Ivere exyecting more for the
foImer as opposed to the latter? ls that what

(866) 448-VIPO
m.CaPitaIRePorbngComPaJiy.corn
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you'e telling me'tt

THB WITIt]ESS: We expected the two

togetherto come in around 30, and we didn'f

expect either one to predominate. Whether one

came in at 6 and theother came in at 4,1
don't think we got into that specific ofa
forecast.

JUDGE %)ISNIBWSK). T]aan3x you.
CHIEF JU33GB SLEDGE: Any other

Qucsttonsv
KDGB ROBERTS: 1 do have onemore.,'nd1

assume, Mr. Shee-xn, t'hat in ibat
context you'xe mostly concerned with what the
total cast of royalties are. You don't really

care ittdividually whether tbc spl].t — 'whether

the copyright owners get more or the record
companies get more; you'xe mostly concerned
with the bottom hne number„1presuxne.

THE $%TNESS: In terms ofwhat 1

care about, what yousre saying is accurate.
Ofcourse, because one of thtan we hsve--

1
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very much, o]f course, about where thi.'rocess
isgoingto end. But onceitends,,atleast
then you can'build a Iong-temx bus]nests plan,
around it~because you know the answer. Oryou
can choose to not be in the business„you
know

CKEF JUDGE SL'EDGE: That answer
puaEIesme further. 31ow can that be true,
givexr the fact. that no onc. uses the mechanical

royalty rates that axe established fhrough
this proceeding or priorproceedings

THE%1TNESS: X&o you mean today no
unct uses theme

CHIEF JUDGE'SLEDGE; Con act.

THE%1TNESR Wells because we'e
made an assumption aboutwhere they would

land, which is in our accxua3s,.

: CHIEF JUDGE SL'EDGE'. Thcinduslry
has neverused themshave they'HE

WiTItIBSR We have been accnnug
since the beginning ofthe = of entering this

ha sin ass, Snnwt'tts that it wns sannas

Page 6249
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have to have both, don't you'E

THE WETNESS: %'e have to have bo1h,

but there is no statutory;rate with the
labels„which means tha1, we never gei io

eoxnpietion. Byway yearwe have io go back and

sce what the xate is going to bc fox the next
year And any one ofthcxn can t.tipple us by
just denying us their license.

JUDGE ROB]ERTS:,bod you dontt have

io worry about that on the xnechanical side'
THE WITNESS: Well, we'e worried

12
13
14

16

18''9i

20
21
22

Ieverage ovcx the labels lo get them to lower
their rates, we eaxe very, very deeply about
this proceeding because were extrexr&ely

eonfxdent that we cannot go back to Iheri& and

say, oh, this came, in higher,"'therefore, you
need to make us whole by Iowerlxig your Ates..: 6

CHIEF JUDG]g SIXDGEa You just 7

.raised something that 1 have big question:8
marl'sin myxtotcs lhai you said earhcr. %hy 9

do ibe labels havensore tdisparatebargaining
power with you than the publishers do& You

eventually.
CHIEF3UDGE SLEDGE: All ofyour

use ofxnechanicai content had been through

voluntary agreements. Vou have never used n
corn]pulsory license for any xnechanical ri«tPtit

i" 'i'HF Yvi1TItIESS: 3xl'theeasc of
downloads, lhe labeh; have takcri cax'e oft]tat i

]md. lnclttded what we owe for xnechanicals in,

what they charge us.
4:the case. ofour subscription

services, that we have siu~ly been accruing

:for, awaiting the outcome of ~Ibis]proceeding.,

Whether the labels were taking a
statutory license or not, you would have lo

ask theat. Theyhad represented. lhe iollowfng
includes thc payment for the mechanicals.

clHIEF JUDGE sLEDGE: Anything else'VDGiE

ROBERTS: No.
CHKF JUDGE SI.EDGE Th@1k vous

sir.
7]BE WITNESS: 'Jhiank you.

itness excused.)
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Page 4583

A. A specific demand elasticity study
is one that essentially attempts to estinbate,

holding constant all of the things that could

affect the quantity that consumers ofa
particularproduct ivould Snd iinportan, such
as t'e price of other products, close
substitutes, the nature oftheir demands, tlie
characteristics ofthe products, the quality
of the products lt's an attempt.to estiinate
econometrically what the responsein terms of
quantity demanded uiould be to a specific price
point.

It tends also to be something that
one looks at in general, if one is doing it
econometrically„ in and around the particular
market prices that are relevant. So one Would

be looking, for example, at the'deinand
elasticity for a given demand curve in and.

around the market price.

Q, And you didn't do any specific
demand elasticity study for the digital music
market, did you?

3

6

7

8

9
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Page 4585

Q. And not for subscription„correct"?

A. No.
MR.'COHEN: No furtherqhestions,

YourHorior.

ClilEF JUDGE. SLEDGE %e rvili

recess„ ten minutes.
(Recess.)

CBKF JUDGE SLEDGE: Thank you. We
will come to order. Any questions by RIAA7

MR. FREEDMAN: No„Your Honor.
CHlEF JUDGE SLEDGE Ariy redirect'2

MR, LAGUARDA; No,'Your Honor.
CHIEF JUDGE SLEDGE: Any questions

froin the benchv

Thank you„ma'am. You're excused.
THE WITNESS: Thank you,
(Vhtness excused;)
MR. LAGUARDA Vuur llonor, ifI

could have the court's brief indulgence while
vie set up for the next witness.

CIIIEF JUDGE SLEDGE: Mr. Laguarda'.?

MR. LAGVARDA: V'our Honor, at t'his

Of the type l just talked about,

9
10
11
12
13

18
19
20
21
22

business, cotrectv
A. Qf the

types'alked

about„,iio.
Q. And alien you do a spectTic dernattd

elasticity study, you generate elasticity
coefficients"?

A. Ofthe type that 1 mentioned, if
you vrere doing for example n regression
analysis, you identifya point estimate era
coefficient„ that's correct.

Q. And you didn't do .that for the
digital music business, correct'?

A. That,speci6c type ofanalysis or a

specific estintatioii ofcoeNcient„no.
Not for'ovrnloads, right'

A. No,

Q. Neitherfor doenloads„corrects
A, Qfthe type )just talked about„

no-
6 Q. Nor did you de a specific deiuand

' " 'lasticity study'for the:subsc&iption

2
3
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time the Digital Media Association calls
Timothy Quirk.

CHIEF JUDGE SLEDGE: Mr. Quirk,
please stand aud raise your hand..

%hereupon,
T54OTfA'UIIO:„

ca?led for ezannnationby counsel» and havrng:
been af5nned by the ChiefJudge, tvas examined
and testiried as foltowsi

CHIEF JUDGE SLEDGE.'hank you,
J'lease be seated

91RECT EKMfHATIGY
BY MR. LAGUARDA:

Good rnoming. Could'you please
state your full name for the record.

A., lvty name is Timothy Bruce Quirk.
g. And please speakup.
A. Okay
g. %here are you cmrently employed7
A. l vrork forRhapsody America..

Q And whatisRhapsody America'
A. Rhapsody'Arnericaisajoint venture

j.7 (Pages 4583 to 4586I
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formed last August between Real Networks snd
Via corn.

Q. And what is your tiitle or presecl.

positions
A. My present position isvice

president ofmusic programming.
Q. And what are your cluties tu thai,

position'l

A, 1 oversee the team that catalogs
and curatesall the music withia the Rhapsody
subscription service.

Q. Taking us back could you tell the
court whereyou obtained your undergraduate
degree?

A. 1graduated from Stanford
University.

Q. And did you have any postgraduate
education aSer thatc

A. Yes. I receive@amaster offme
arts in chumatic writing from14YU.

Q. Aud durmg that time did you become
invo1vcd in themusic business?

Page 4588

A. Yes. 1 was-I had formed a band
called Too Much Joy with some Mends m high
school. %Me1 was in grad school, we
self-releasedour ftrst ilbum. That got- we
then got signed to an mdependcnt label in San

Francisco, released our second ilburn. Tltat

@be gotpickedupby yearnerBios a %r mar
Music Group Jebel called Giant.

%e recorded — so Giant rereleasect

that aSmm. %e recorded two mote records for
Giant, thenmoved overto Discovery. which was
another TjmeWarue label, snd then released
some mom albums via mdependent labels abber

that.
O. How many albmnsV

A. Onc, two, three„ four — seven.

Q. And what didyon doin theband&

A. I was the- I was the lront guy.
1 stopd in themiddle and yelled.

g. 1'he band sell any CDs't

A. Yes,wedid.
Q. Were you a scmgwriter as well?

1
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: A.: Yes, lwas,andi am.
Q. Hour many songs have you written?

'A 'etuteen )00 and 'J50 over the yeara
Q. Foryourbandh

, A,, Yes,for TooMuch Joy,and aside
prejeqt.fhut the guitar playerand 1 forjned 'tronndlhe year 2000 caBed Wonderiick.

(}. If1 could just remind you to speak
up.'.'kay.

i Qi Aud djdyou haven publishittg dea}

when.you started out'E
~ As Notwhenwestartedcmt. %hen we

got signed to the Warner BroL label, we got a
publishing deal with —nt the tune it was
Virgin Music PUbhshongwInch eventually
became RMIMusic Publishing,'J Didyourpublisherhelp you'in any
ways
'.'heydid. Theygaveusa very

large,advance which helped us pay our rent
%hill we'weretttejor label musicians They

Page 4590

also contributed some promotional money'mostly'o
help get as on the tadio, again while ive

were on the major label
IFro& titne to time tlterc would be

Ncensing requests for movies. TV shows, 'hingslike that. They would deal with tbat.
,.Q., Have you been a masinpubNsher

yoursel@:
; A„Yes %c youlanow, everyone in

theband was a eowriter OfaN our songs. 1

was thalyricist,but we sill ueote the music
together. So we formed a pubNshing ccnnpany.

to control:thatmaterial, aud then I formed a
second tmblislnng company to control the'aterialthat %onderlick records.

Q. Dp you consideryourselfstill a
songwriter tcdayo

A. Yes.
'g.,'Ar'e ycustill recording musicV

: A.: I am Ihavea -Nonderliclchasn
digitQI"on1yB'oming outJn about u week.

: Q.: Ate you aSiliatcd with ASCAP or

.18 .(.Pages 4587 to 4590)
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Page 4.591

SMV?

A. 1 am with ASCAP,

Q. Do you receive mechanical royalties
still?

A. Ido.
And public performance royalties?

A. )do.
Q. At what point in time did yon enter

the real workforce?
A. Well, you'e assumling that being a

musician is not the real workforce. Sut1 got
a 9.00 to 5:00 job in f999. I joined a

startup in San Francisco called Listen.cont,

Q. What were your dutiesat the time&

A, 1 initially joined as the soul RM
music reviewer, and very quickly aAcr that
became managing editor, and eventually the
head of the editorial depar}ment.

MR. LAGUARBAi May I approach, Your
Honor'

87 MR, I.AGUARDA.

g Mr. Quirk, I have placed in fi'ont.

2
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exhibit that contain confidential information.
And for the court's convenience, 1 have
prepared a redaction log, if1 may approach.

YourHonor, tbe redaction log„
which has beep marked as DiMA Trial Exhibit 9,
identifies and references three categories of
information that Real Nettvorks is requestiug
confiden}ial treatneen::O. The first is
information from the company's internal
financials and Pkl, thc disclosure ofwhich
would cause competitive harm, information of
the type that has previously been protected in
this proceeding contained in limited

paragraphs of the testimony, paragraphs49 and
50, and also reflected in an attachment,
Exhibit E appendix Q winch contams u

company PAL
Tbc second category» also

infonuation winch has been protected
previously iu tbisproceeding in paragraphs 58
and 59 refer to payments or tcrJBs'of

bee}ising agrecmcnts that at'c in effect

ofyou vvhat has been marked for iden}i6calion
as DiMA Trial Exhibit No. 8. Do you.have
that?

A. Ido.
Q. And do you recognize it'?

A. 1 do.
7 Q ..Can Mon.,tell t'e court what it„is?

A. 1}'s my vrrit}en testimony.
g, And those are thc exhibits to your

10 . testimony?
11 . A. Yes.

be'tween the company and content providers.
And thc third, in paragraph 42, is

information rcfatmg to specific Crusts and
spcci5c record labe'Js which the company is
obligated to seek confidential treatment of,
and the disclosure ofwhich could affect the

.7 ...Coma~nw's.compcti~j&c &/pagano wt&p thoec
content supp1 icrS.

And those reasons are explained in
the confidentiality log.

CNEF 3UDGE SLEDGE. Any objection

13
14
15
16
17
18
19
20
21
22

Q. Can you p'lease turn to theIast
page ofthe written testimony following
page 35. ls that your signature there?

A. 1tis.
g. Are the contents ofyour written

testimony, PiMATrial Exhibit 8, true?
A. They are.

MR. LAGUARDAi Pour. Honor, prior to
moving to admit the exhilnts into evidence, J
would like to move to apply thc protective
order to certain limited portions ofthe

to themotion?
MR. 30HNSON: &el}, yes, only in

the scuse that, Yoiii'Honor, 1 think ttus is
the first time I have actuaHy scen these.
Everyversion ofthis statement that wc have
had up to nov? does not contam any reductions
or indications that they would be seeking
protection withrcspcct to these. So 1 am

looking at it right now. ] was just handed
this.

But having said that, onc commen}1

19 (Pages 4591 to 4594)
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Page 4595

have, 'Your Honor, from my quick review is —. I

find it a little hard to believe that the
numberofsongs in the catalog is iinfo.rmation

tliatneeds the protection of this court.
Thats a'tpage l3

MR, LAGUARDA: If I might, we are
not seeking designation -- we have not

'designated that for'

IvlR. 30HNSQNt You have it bracketed
here.

MR. LAGI3ARI3Ai I'ra sorry To be

clear, when the report was prepared — wlien
the testimony was pi'epared, alII of that
information was considered to be con:6dentia],',

but we have substanitiolly reduced the
confidentiality request and are only
fequeatiiig it With l,"eapeet tp the infprraati&W

in DiMA Trial Exhibit 9 which does not refer
to any oftile inforiaation about the catalog
size.

MR. JOHNSON: '%'ell, part ofmy
problem, 'Your Honor, is the version t'bat I

Page 4596

have had up to aov!t of'the written statement
does not contain atny of these redactions. So
I'm at a bttle bit ofa clisadvantage here
Having said that, I don't thinl."I have any
objections to the proposed redaetions on this
sheet.

. CHIEF 3UI)GE SLEDGE:,Vivat:are the
provisions ofnrdns or rules that apply to
identifying information to'be redacted'R.

JOHNSON'0; Your Honor, I c@A

only point out to ypu that with piior
witnesses when I have seen a wrjitten
statement, it usually cIoes aoritaitt the
redactions so that I know in advance what the
protections that will be sought are. Buf as
I'e said„Vour Honoi;, I'e revieived the
redaction sheet that Mr.I.aguarda handed me,
and I don't think I have a!ny obja~ons with
respect to whlit he proposes.

CIIIEF 3UDGE SIEGE: %e wiII
recess.

feces.;.)

16
17
18
19
20
21
l22

CHIEF 3VDGE SEDGE". Either you'e
6ffeiting the exhibit or you'e not.

Mk. LAGVAIUN( I am offering Ihe,

exhib]t into evidence,
CHIH," JUDGE S}NDGE:: Any objection

to the exhibits
MR. 3QHNSON", No, Your Honor.

Page 4598

1 CHIEF KDGE SLEDGE. %ithout
' 'bjection„ it's admitted.

3 fD!IIvIA Trial &hibit No. 8 was
4 ''eceived'into evidence.)
5 MR. LAGUAIHV&: ThaN you.
6 BY MR. LAGUA!RDA

7..., O., Mr. Quirk, iTyou cottld please
8

describe~

for the court what the inajorbenefits
, 9'are nf theRhapsody service

A. Okay, The major benefits-- well,
to consumers or tp soilg!vrltexs i't's actually

12, the same, Themajor benefit is that a
13
14
15
16
17
18
19
20

subscription service like Rhapsody makesmore
penople listen to more music more often.
%halls thle main job ofmy team i's to make sure
that that's happening,

There are several sort of-:- there
are four or five different ways that we make
that happen, The firstis wehave- sve 'rovideaccess to a massive catalog of rausic,

21 so again, as;a songwriter and a ntusiciaa, I
22

,

'i'classed',sev!eral 'records on "tamer Bros. A!

(Pgga" g $ 595 t'p g j98)

page 4597

1 CHIEF JUDGE SLEDGE", %e will come,
2 to order.
1 Themotion is denied as to
4 'aragraph 59 and gmnted as to all the rest.

'

MR, LAGUAM3A: Thank you, 'Your
' 'Ionor. MayI proceed?

7 CHIH'UDGE SMX!GE:: Y~m.

8 MR. LAGUARDA IfI may, since that
9 was for application of the protective order,

10 for cla6tyin the record I would move DilvIA

j, 1 Trial Exhibit 7 into evidence-- 8.,12... CHIEF3UI3GE SLEDGE". It's a cmicus
13 lvaytophraseit, forclarityoftherecord.
ll 4 I I I IvtR LAGUARDA I apologize„Your
i15 i Honor Ifl inay—
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Page 4599

few ofthem went out ofprintphysicaHy. And
it wasn't until this digital music revolution
came about that thoserecords were able to be
hack in print and accessible to people again.

So unlike in physical retaH where
only a certain subset ofaH the music ever
recorded can bc afforded to be stocked on
shelves, it'spossible in thekgital world,
and in a service like Rhapsody, to make,
ultimately, everything that's ever been
recorded available sort ofat the click ofa
mouse.

%ben you have access to that much
music, it.means that peop1e can -- people end

up listening to more than they wouM
otherwise. But, again, it's my tcam."s job to
make sure that they do that because when you
provide people with — we'e u31 to almost
5 million tracks as ofthis morning in the
service. And eben there's that rriuch music„
it's easy forpeoJIIC to gct paralyzed with too
much choice,

Page 4660:

So a lot ofwhat we do is guide
people toward the specific music that they'e
gomg to like so they dort"t get overwhelmed
with toomuch choice. So that people might
come into the service looking forone
particular hit, you know, tl&at they heard on

3.
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Page 4603

is portability. The service — you know, it'

what pundits call the celestial jukebox. The
service actus'lly lives in.the sky,
metaphorically. And our ultimate goal is to

get the music to you whereyer you happen fo

be. So that,youknow, even ifyou*rejust
with a fricrld in a car, ultimately on a

plane -- we'e not quite there yet — as soon
as you think ofa song, you should be able to
get to it and play it and listen toit, and
from there to more and more.

So as a songwriter and a musician
and a performer, you know, that thriHsme,
thc thought that making the music,available
actually makes people listen to moremusic.

Q. ln your testimony you explain inusic
adventure at paragraph 33. Can you walk the
court through what that music adventure is as
an example ofv/hat you rc talking,about~

A. Sure. So this is- inthcwrittcn
testimony in paragraph 33 it sort ofwalks you
through a specific case ofwhat I divas just.

talking about. And the example that l used in
the written testimony was a hit song a couple
ofyears ago by agroup called Gnarls Barkley,
"'Crazy." And what we do with it in Rhapsody
is we don't just give you the music. 'Q1c

provide a lot ofinformation about that music.
7 " "tlic Radio thc other day Bind from there
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22

they — you know„ they might starI. Out

thinking they're only going to listen to one
song, but we turn them on to other music.based
on what we know they'e Hstening to. So the
access and the recommendation and navigation
that comes with that is key to the service
that Ne provide.

Lad then also the fact that it'
available. 24 houls a day, 7 days a week, 365
days a year wheneveryou want to hear music.
lt doesn't matter ifit's aftermidnight on a
Sunday night. Ourrecord store is never
closed. Our service is never closed. lt's

just always there.
And the final piece of that puzz'le

10
11
lk
13
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15
16
17
18
3.9
2,0

21

7 " ANQ wc'provlili"" patiis-'rom that music to ogjer
8 music, wtnch is how we get people listening to

more and more music more and morc oficrI
So in this example %'hat happens is

sonlcbody comes into the systeln to hear that

song they heard on the radio. They scarc'h for
Crazy or they search for'Gnarh Barkley. They
end up on the Gnarls 8arkley ariiSt page
withm oursystem.. And as they'rc listening
to the song, weprovide a tot ofinforJnation
about that song, about the artist.

So in this example, the 1istencr is
heamig Crazy and reading the GnarlsBarkiey
artist biograyhy from which they learn that
GnarlsBarMey isn't a person; it's actually a.

duo consistliig oftwo people, a liroducer naNed

21 (Pages 4599 to 4602}
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Page 4603

Danger Mouse and a singedruppernamed Cee-Lo. 1i

There is a convenient link righi there. You 2
can click on Cue Lo's name and go to Cee-Lo's 3!'rtist

page whnu you will find many other
albunlby Gee-Lo. So ifyou Kked Craay,you 5'et

tumed ou to Cue-Lo's body ofwerk. 6
ln this example, the listener 7'electsagreatest hits album by Cee Lo aud 8

starts listening to that. And while this 9i

hstener is enjoying Cee Lu's greatest hits, 10i

theylook at someplayiists featming tracks 11'y

Cee-Lo. And iu this case, tbe plsyhst 12!

that theuserfinds wasn't even«rested by my 13'eam,

it was created by anotheruser. $t's a 14!,

playlist that'sin thesyston called Sunday 15
Mormng Cleaning thai. features somemusic by 16:
Cce-Lo, but alsomusic by.Duke Hlington,Fela 17:

Kuti. 18
And this customerdmides, Oh, I 19'ave

heard ofDukeHlington, but 1've never 20
actually beard Duke Iilington: ) am a 21'hapsodysulecriber. AH 1 have to do is 22'.

Page 4604

uhck on this button," it does'n'I cost me 1:

anything exttu. AII itcostsme to listen to 2,

this new music i«my time; I am going to take'3,'
chance on Duke Bllington.

So tVis person goes to the Duke 5.'llingtonartist page. But, again, Bake 6!

10
11
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1'5

16
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wheretoztart, again, one ofthe services my 10
tesmprovidea is,a helpful artist samyier, 11
basic«My the key tracks that we"ve selected,, 12,

ourjazzexperthaa selected, byDuIke '3'imgton

Saying this is where to st&fL I 1 41

Bo they play tlnsplaylist ofkey 15
Duke arlington tracks. lt starts with Saon ,

'll
Doll and it ends within a Sentmrental Mood, '7:
%bile the cuslomeris }istenmg to this music, ', X8

be orahe could click on the geme that we i 19
have classifiednuke Hlliugton i@ -in this . 20
ease, it's Big Sand — and could, end up on the '.,21'ig

8«ud genre page, 7ooking at key artists, i 22l

Pilingtott has dozetts ofalhutns avail«bio jn ~ . 7

8 our systetu. lfthis useris new to X?nate
''

Ellni!gton, he or she doesn't%now exactly, 9,

Page 4605

!keyialbums. They could go to%eody Herman;
they could go to Count Basic. i

Aud this is the.experience that we
repeat daily. for„you know. hundreds of
5oiisands dfusers She'rep'eople come in
looking for one song and end&p listening to
tuultiple songs.

One ofmy — the favoriteparts of
any job is when l get e-mails orphonecalls
Iom Siends or acquaintances saying, datu it,
Qoiklr, I thought'I just wanted to listen tq

7'that onezceg, snd before l knew it, two hours I

'had'gorIe by.
Q. Does your experience and background

as an artist or a songwriter inform yourview
:about the benefits or the excitemeut?

A. Yes.'bsolutely. The-youkuow,
themost.exciting thing to me about Rhapsody
'is nbt just that people- we provide an
opportunity forpeople to hsten to more I

'music, but that simply making the music
'.available and praviding the navigation that we

Page 4606 I
i

do throughout that music, «crom that nmsic,
,sort of concretely changes the way people
,experience tbe music. They do.listen tomore
!and!more vaiied types ofmusic.

Su there are some figures that «re
lin the written testimony that l use ta
.dmons&ate~J:is fact. And -you know, us "

'scsni-su'ccess&lrecordrng artist myself,
:someone who had more success than.the average
musician everdoes — but, you know, not
Madonna-level success, it'«particularly
,existing for me because as we«dd more and
'motemusic into the system„what mAre found
!isvarJJ uauch an "ifyonbmld it they will
come" scenario where it doesu'i seem to matter
,how much more music we put in the system; the &

:sameperoeutage of,itcontinuea to get
;'iisteued to. 't'sfascinating just how much
ipeop}e listen to and how much they discover

A'ud. the discovery piece is Ihe key
i thing lo nie, ss u musician, a songwriter«nd
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music fan, that makes me excited;about the
service and my job, the service we.provide, in
that people come in, you know, looking for a

hitlnalotofcases, But theserviceonly
has value to them if it turns them on to more
lnuslc,

So the statistics 1 vistas talking
about in 9 sort ofbig box retailer, such is
%a1-Mart ol Best Buy, they don*i stock a lot
ofdifferent music. They just don't have that
much shelf space for it. So lny understanding
is that about 48.5 percent oftheir sales come
from the toy 100 attists.

1fyou drop theprice and expand
the selection in an online xetail environment„
such as iTuues or downloads thai you cau
pluchase thxough Rhapsody', that percentage
drops,

So 33 pcrccnt of thc music that
people purchase ill an online music store comes
from the toy 100 artists. So that shows that
people are sort ofexpanding tllelAoxizons„"

Page 4608

they'e listening to more and mone varied
Inuslc.

1fyou go to peer«to-peer networlts,
where thc selection is as Jimitlcss as you can
possibly get aud the price is. as JoW as you
can yossjbly get because ii's free, because

"they'xc not paying anybody for it,.28percent
of the files that are traded, in a given month
come from the top 100 artists. So„again, as
the seIection expands and theprice lolvers,
,people become more adventurou's.

And the thing that I am proudestof'n

Rhapsody is that we actually beatpeer to

peerfor music discovely, in a given month in
Rhapsody wehave over JQQ milhon plays of-
ur accesscs ofsongs in a givenmonth, and
24 percent of those come from — less than
24 percent come from the top 100 artists. So
this demonstrates to me, that when peop'Je get
into a service that doesn"t just provide the
music, but provides yon a means ofnavigating
through it„people actually take advantage of
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it, again, because all it costs them to access
new nlusic is their time, and they demonstrate
a voracious appetite to hsten to and download
and experience more music.

Q. %by is thatimyortant to younotas
a songwriter ox Wist, but as a
businessperson?

A, %'CJJ, as a businessperson, it'
important to me and it's — tbe reason it'

the mandate for my team is to make sure people
are always Jistcnillg to more and.more varied
music because people wio only remain
subscribers if they'e getting.continual va'lue I

out ofthe service.
I!

.So if they only hsten to a few
songs and they listen to those same songs ovel
and over again, there is no reason to Rccp
paymg us 9 month'ly fee, whexeas lfevery day,
every week, evcxy month, every year wc're
exposing them to ncw musie that they wouJdn t
have 'tulown about. otherwise, thc scxvicc
becomes valuable to them„and actuaJJy it

Page 463.0

becomes worth paying for even though all the
nluslc we'e providing is availah'le completely
fox free elsewhere on peer-to-peer services.

Q. One ofthe thlings I wanted to ask
you,about,.turning to page l9, 'ifyou could,
tables 2 and 3 — do you see those?
'A. 1 d0.

Q. %hat are they'f
A. They -well, they"xe

demonstrations ofvrhatyeople call thc
long tail phcnorxtcnon. They shoe you the
number ofplays of — the toy chart ia the
.top l00 txacka and the bottom chart is tile
top 1,000 tracks - based on popularity of the
track.

Q. Does ibis xeilect ol represent what
you were testifying to?

A. Jtabsolutclydoes. Jtshowsyou
that. you bio&V, ihe — say the top 10 or:the
top NO Jlundred tracks, as you can see„
receive a high amount ofplays. because there
are lots ofyeoplelistening to them once or
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twice. But as you go farther down what'
called the. long tail, you know, the total
number ofplays per track or accesses per
track drops, but it doesrh't dlroy to zero, So
it shows you that once you maltcc this musi'c

availablc — a lot of this nhusic you couldn'

even fhnd in a store; you wouM rheverhear on
the radio. Jfyou giivcpcople a means to

access it, they take.advantage oftllat.

Q. Do you have any idea vvhere your
music would he on that'?

A. I do. I check it every mont'ih. I

believe Too Much 3oy is hovering,arolhnd the--
between 4,000 and 5,000 ila artist hank in a
given. IIhonth. 'Noihderilickt unfortunately, is

much farther down than that.

Q. How does that compare to
traditional plhysica'l retail?

A. Well, in traditional physical
retail, everybody from„say — it depends on
just how big the store would be. But itwvouid

be very rare to finci people outside the top,
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say„3,000, 2,000, at the max top 5,,000

arthsts.

%e go fi'om - we have close to

250,000 different artists in the system right
now; So — I'm badl at math; I don't Iohow vvhat

the exact percentage wouldl be, Inht I"In

tpt&'I t~g ii&e OVCr. 95 par~~pt af their 4wtt

wouldn'.t be available ihh a stohe andyou would
neverhear it nn rmlio, or almost newer hear
It on tudho.

Q. So you"ve described the access, andi

I want ta ask yau, from your understanding,
Ilaw expensive it Is to ]pravidc tbhs sort ofa
servhcc?

A. It is incredibly cxpensi ve. ,'It'

"lose sleep at night overit," "lose sleep at

mght about it" expensive,
The whihtehh testimony bxeaks down

some of the detaih of t3he differcm areas
where the expenses are. But sort ofas a
general theme„just providilng tlhat large a

catalog ofmusic to a mass audlienc;e arhd Inaking
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Page
sure i- as I tuenthonedbefore, thc 365 —.

having it available 24 hours a day, 7 days a
week,365 days I year when, potentially,
millions nfpeople are accessing the system al i

tbc same, time and playing songs and
downloading songs, building the

technbloglical'nfrastructure

to,a'llaw that is an incredibly ~

expensive undertaking, and it's not an expense'hatyou just do Once and it's done. It's 'omcthihhgyou constantly have to IIIaintain andi

keep going.
ABd just as one illusthsthve

example, you know, we traditionally sce a'big'pikeon Christmas ll&ay when people buy ncw

'hapsody-enableddevices or get Rhapsody
subscriptions as giAs, and everybody runs lo
their computer and startsplaying around with
it. So wc see a huge spike in usage on that
day. I

'ust last year, I would, saythe
bulk ofour development team spent at least
six„ ifnot eight weeks, doing little beyond

Page 4614 *,

preparing for Chrisbhhas Day to rnalce sure that
the system vvouldn't fall over orl Chrhstmas

Day!
, OfChrhstmas Day- ofcourse, the

activity wc .aw in 2006 and 20M on Christmas
Day is where wc eventually want thc service td
bc w ac ruat. iuqpt.tgat 4+el ofacclivity to

be a typical Wednesday in March. 8o lt's a-
it requires constant investment to keep %he i

systcIB up ahld IlLImH!ng.

And tlhe problem for us is that the
.,ervice is only valuable to the extent that we
have exactly what you'e looking for exactly
whenyou're]ooking forit. 8o all we have~to ~

do ia fell overonce or not have that one, you
knovv„Duke Blington song that you"re looking
for ~ some people start with Duke Rllington
and end: up at Crazy — and the servhce

suddenly loses its value foryou„and w'e lose',
subscribers.

Q. )n yourwritten testimony you
,dischhss facing competition in paragraph 44.

(PBg!Bs 4lchg.i. t;0 4 lg j.4 j
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Can you summari ze for Ihe court what you view
,as your primary competition?

A. To my mind, our primary competition
is unlicensed peer-to-peer music services
'because they provide a wider catalog lhan we
do at a lower price. And as,you know, a

.songs'&'ter and a musrcian, that offends me
,spmewhat because nobody is getting paid for
auy of that use,

So my team'sj ob and my company's
3ob„Rhapsody's job„ is toprovide a better
,experience than peer to peer, %e need to make
it easier to use, more valuable %'e need to

do things that peer to peer can"tin order to
convince people that it"s worth paying money
fol'usic and for access to music in this
Iuaunef.

Q. %henyousayyouueedtodothose
things, is there an expense involved with it,'?

A. Absplulely. ) mean, nra~keting,

again, is a lruge expense partly because what

Rhapsody is trying to do is to a large extent

Page 4636
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wherever you are. lt started out on the PC,
but there's a Hruited audience forhstening
tomuslc onyoul computer VIeneedtoget if

into people's stereos, onto people's home
entertainment centers, in their pockets on
devices, eventually on mobile phones and in
cars. And — so explaining to people that
music As a service is different than,
quoteIunquote, owning music is incredibly
challenging,

One of the sort ofthemes that we
combat in the press a lot ia the notion that,
st tTUncs~ you buy music and own rt forever
whereas, through n subscription service like
Rhapsody, you"re simply renting music. lt's a

very convenient shorthand that l thirrk is just
mind-bogglingly wrong. Rhapsody is not a
rnus]c rental scrvrce. lt s — rt s 8 servrce
that provides.access to anything you can thmk
ofwheneveryou want. it's not like, oh, you
rent a video from Blockbuster and then you
return itafter a day ot two Themusic
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change the way people think about music,
change the way they think about experiencing
Jnusrc.

,So we don't just have to advertise
,the fact that our service exists; we have to
advertise whAt it does and vvhy it's valuable.
lt'snot something that you can. explain, you,
,lmovv„ in 30 seconds. lt reqmres constant
reinforcement.,

%hat do you%eau by change the way
people think.about ntusic'?

A. %'eII, the primaryvalue proposition
ofRhapsody is that it's music as a service.
%hat you'e paying for isn't necessarily a
specific track or album or set of tracks or
albums. You'epaying for access to music, so
agair4 24l7 access to music, so that whatever
you think about wherever you are, whenever it
hAPPens to beyou canget to it right avvay.

You know, ourbig goal, as I think
l mentioned before, is to make lhe experience
asportable as possible so that it follows you

9
10
11
12
13
14
15
16
17
18.

19
20
21
22

doesn't go away. It's just always there
wheneveryou want it.

Q One of the things, going 'back to
competition, that you present in your written
testimony is the issue ofpricing aud price

6 increases. I wanted to ask.you ifyou can
7 sutnmarize for the court the@rgurnents against

raising price that are presented in your
testimony.

A. %eH, that are presented in the
testimony. — the general'idea is that we
are -- it'.a new business, its the early
days ofthis new business„and. we are
competing with music for free. So it is very
difficult forus to wean people offofpiracy„
offofmusic for free if the price point is
too high. And we absolutely need the
flexibility to experiment with different ways
ofproviding the service, different price
points.

To the extent that, you know, there
are sort ofset licensing costs .that vve have
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to pay, it- you know, that places a iloor
below which we cau't go iu terms ofoffering

this service to potential customers. And' am

convinced that ibe way to truly ge) scale in

thisbusinessis ta becomeway more Sexibte

in how we o6er it.
And we can — you itnow, ihe general

idea is that there's more monejj to be made for
eve)ybody, The problem is ifwe, you know-
ifwe lry to ensure)hat weare paying con)en)

owners exaclly what they'e getliug in the

physiod world and %y to map that inta the

digital world, tl@t completely )gnores the

fact )ha)in the digital world everything is
already available for free, %e didn't create

that reality. %e'rejust t)ying to combat

that)eallty.
Q. $ince the Sling ofyour tcs)imony,

has rhapsody experimented wilh or implemented

dige)en) pricing?
A. %abave,
Q. Qyg you tell the court about that?

Page 4620

5. Suri. ln»-7 helieve it was
April of'07, so dose to a year ago,we
raised the pnceofourRhapsody Ungrnited
,of,rerh)g. 8o that'not the portable piece
get gives you theportable conditional
gttwnloads. It's just the access to the
.~~e mrt o&ondenand. %e raised the
price fret)t 9.99 a month to D99 n month.

Q. had why was thatdone?
h, %'ell, at the tin)e, it was the)nest

rational business move we could make, give
our existing costs at tltat time,

Q. 'Qthat do yon behave is the next
rational step, theN

h. Yo my mind, the next rational step
js to expernnent with far lower prices. 1

@ink that'how you get scale in this
snless.

) also tlrink that to ihe extent
that we can bundle the service with olhcr
offer)ngss people wllo you kno%~ scÃv)ces

lhatpeople already have an existing billing

ll I /clat)onshlp wit+ that s the way to do it,
. 2 Bo people )censed topaying their

,:3:,~nbilephone:provider for a service, lf they
4 couM,add, on Rhapsody for a, ypu know, smell
5 price on top ofthat, we could go from, say,
,6, you h)ow„hundreds of thousands or Iqw:
I millions ofsubscribers to tens ofmiHions ar
8 even hundreds ofmillions ofsubscribers,
9 Q. Letmeaskyou, areyou aware of

10: the rates proposed by DIMA in this proceeding'
ll ' A.'am.'2

I I Q.l Xloyou support ihose rates?
13 h. )do.
1'4

,
','Q,,'Cauyoutellthecourtwhy?

1IS I I p,.l Nell, svhai I learned in my own
16, experience as a songwriter and musici)n) is'7 that the- ape)can)age ofrevenue modelI
18 works, and the)e's- the example for this,
19 . you h)ow, in:the music business,.to)ny)nod,
20 I ill Ihelwey broadcast -'- ttuditional broadcast
21 radio works right now. lt works great for
22.,puMshers and songwriteis, doesn't worlc lfor I

Page 4622!

1 labels and performers right now because I

, 2: lhey're not getth)g a piece of it.
i 3 i i i But thepnblishers and ihe
4 son@writers aregetting a piece ofmdio

: 5, revenue.:Radio can play whatever they want,as,
6 . Jcn)g as it.has.been commerciaHy released,
7, . Ihev c;qn pled.il ae lpitav ss tpv~M vvaru„They

;
8; .dpn'thave to.,worry- ycuh)ow, the meter i

I
9 i i''t)ichjagnp then)peen)usictheyplayqr,

10 tke moredifferes)t music they play. They
X1,,dnn'tsleed togo out and negotiate for an
3.2 inoivIduaI license from eve)y single content'3

I provjder.i They'retust able to do it,14;;; lviost aifthe money. 6)at I saw aS

15, a,-youh)ow,inmycareeras- the ten
16 i ynatu thatl spenadoingmusic 24I7, most of
17

,
'lI)e N)ustc (sic) that 1 saw came fr@)n

18 punishing. So I ln)ow that worI:q.

;
jbjd,more,importau)ly, in an

20 . environment like this, whatit does isii
21'raascInabty allocates boih the risks and the
22: 'benefits ofeying to start a business like I
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3. 8 track you owe this many pennies.
19 Q. Are you familiarwith the terms
20
2]

that DiMA'has proposed?
A. 1am,

Do you support thenP,

tins, ]t says that jt doesn't matter„you
Ieow; hour mttcit money you'e guaranteed in
advance to get. if tbe companies don't actuNy
make any money So 90 percent ofzero is far
less than, say, 4 percent of I, you know.,

,So the way t look at ii, this is-
our proposal is the best way to grow the music
'business. You know,. I', mean, it's the metaphor
everybody uses, but it's making the pie a lol

bigger,
Q. Vouid you consider the D@4A

proposal to be a.rate cut?
A. Absolutely not. It'sa completely

different way ofcalculating what's owed,
How so&

A. It's a percentage ofrevenue model
as opposed to saying„oh, okay, for every
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one type ofportable device, it might bc in
on@bit rate; another device might support a
different bit rate.

.So we have to make multiple copies
of the same song just so that however
djfferent subscribers want io access it, we
can provide ii to them. But all those copies,
in a very real sense, are cphemeraI in that
nobody is actuaIIy accessing that — you know,
that particular copy oftbe song; it'sjust
paxt of the delivery mechanism As we'e
downloading a songto somebody's computer, as
they'e transfcrxjng ii from their computer io
their, device, multiple copies are being made.
But thc only one that really matters in an
economic sense ia the final one that the user
is accessing and. listening to.

g. You testjned earlier that you
xcccivc royalty checks stIII?

Ai Ics.
Q. performance and mechanlcai.'?
A,. 'Yes

Page 4 626
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A.;I do.

g. I mant to cover thcmjustbricoy.
Canyou explain why it's important to ensure
that all copies made in the process uf
delivering a download are covered by the
license?

A. Ves. The reason it's importaritis'hai

in order to piovjde the service that we
do, multiple copies ofevery.single track in
tbc systcmhave tobe rnadej usi to enable
getting that fnial copy to an end custoxxter.

And all those multiple copies in between, from
the record company delivering us a version of
the song„us making an archive copy of it, us
then encoding thai track into sevexal
different formats so that ifyou'e trying to
access the track from a mobjlephone, for
instance, you'e going. to gci ii in one-
what we caII a codec or format.

Myon*re accessing it Ixom a PC,
jt could be in a completely diffexeni format.
'lf you access it as a conditional download to
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So ftom thc'pcxspeciivc of a.

businessperson and a recipient ofroyal ties„
do you have an understanding of the DiMA
proposal fordeljnjng revenues on which the
rate would be applied?

A„ 1 do.
(P Can'. you cxpjain that to the court?
A. Sure. %ell„it sort ofbreaks down

iu two ways. The first is — and X forget
I

what the exact legal term is. I think it.'8

appljc'able fees, something like that. So for
a petmanent downIoadwc basically say, okay,
it's a percentage of the price that ispajd
for that particular iracl ..And, ofcourse, as
the price varies, the percentage — you know,
the actual revenue'that you see from that
varies depending on theprice.

For the limjted or conditional
downloads, theway it works is — 1 wjil just
use a single subscriber to illustrate it. If
we charge a smgle subscriber, say, $15 a
month and that subscriber thea accesses 100
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songs, and 50 ofthose songs they stream
on-demand and 50 of those songs they download

as limited downioads — perhaps they transfer
to a portable device- we say, okay,
50 percent ofthat customeA uee was applied
to conditional downloads, So we take
50 percept ofthe8)5 thai the customer gave

us, and we say $7.50 from that customer is

what we Nocate across lhe conditional
down)oads. So me, as a songwriter and
pub))ther, if 10 ofthose 50 songs happily
wer» 'foo Much Joy songs-

Q. Optinnsttea)ly.

A No, it's riot optimistically, I
play Too Much Joy ten limes a month.

lf ten of those songs were Too Much

Joy songs,what wouM happen is we wcold take
thepercentage„which is 4 percent, wewould

multiply it.by the number ofToo Much 3oy

songs as thejanuerator, which is len. The
denominator would be the total numberof
conditional downloads, which is 50. So il

Page 462S

would be 4percent times 10 over50)imcs
$7.50, the 50 percent ofthe customer's
subscription fee that's attributable to
conchtional downloads.

MR. LAGUARM: Thank you. I have
no furtherciuesfions,

" -- RH%Z RGIlHRTS: I have - ctuesticm-

foryou, Mr. Quirk. You were describing hovr
you calculate revenue. Let us say that
iTunes, in oxder tq sell the )atest,n~
version of the )Pod, says that ifyou pttrchsse
tins new ipod, wewi)lative you one year free
subscription to the music in the iTunes Store.

%hat wouldbe the revenue
determination in that situaiionT Now,
obviously, Ibe new iPod it inure expensive than
the old one,presuntab)y because xt's better,
and it comeswidx this terrific one year free
subscription to themusic. Is there any
revenues in that situation that are
attntmtab)e forpurposes ofpaying a license
feeT
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'HE %JTHESS: 1 believe there arc,
'UDGEROBERTS: Bow sos
: HK%ITÃKSS: 'Nell,'in that case,

the-iApp)chas taken in some money. Jt
would be~reasonable to say, o)cay, then let'
look athow much nmsic gets used in that'cenario.%bat was theprice theperson p'aidT

And you could divvy up, based on the amount of
music that was used, what pcrcenlage ofil

ts cslculstedr
JUDGE ROBERTSc But they didnt pay

fqr any ofthe music. They got a year's fice
worth ofsubscnptioni

. THE V67ÃRSS: jlut they -well,
they got a year's subscription and a device
fora price.

i JUDGEROBERTS; Yes. How would you
allocate to lhe deviceT

: TBE%fVKSSc %'eII, I don't know.
because that"s uot the business that we'e in.

i JUDGE ROSERYS: So in that
situation, you wou)dn"t know how to decide i

Page 4630

whati the revenue should be andhow the~

4 percent xate should apply in that instanceT
THE'NJTHKSS No, J wonldn't know .

exactlyhow you would break il down, J don'i.
'UDGE ROBBRTSi "fhsnk you.
i CKEF JUOGE SLEDGE: Bow does the

iate @\at'ou'support do jtT

i TQE%lTJ4ESS: Wel), aal said
befoxe,you Lnow, lo my mind, there is musie
use occurring. Some ofthe prjcethat is paid
jh «tttabutableto the deviceandsome of the'xicethat is paid:isattribntable to the
music that is'oing en that device.

:
'Su just as wesay'e'e taking in

N5 from a customer for ourRhapaody setvjce, '.

but not ul) ofibat $15 goes to the
conditional downloads, you know, to mymind,',
there is a c)ear-cut way ofsaying, okay, We
h thupercentage ofthe downlnaded music thai

you apply the calculation to..

i
Jme~

therewould bee way to make a similar

28 (Pages 4621 to 4630)
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determination, but again, that's not the
business that we'e, jr3, so 1 don't know how to

say exactly how you would do it

CHlEF JUDGE SLEDGE: Does the rate
that you support do that?

THE %1TNESS; 1 believe it can,

yes.
CHlEF JUDGE SLEDGE: X3oes it/
THE BIGNESS: l don't know that

jt-- no,.it doesnotbreakdownhexe jshow
you would react to that specific s1tuatlon.

JUDGE WlSNlENSKl: One further

question pxior to this — just generally. In
yourwritten testimony bere at paragraph 8

when you'e talking about the type of
subscription service you have and when you"re

suggesting a reason why, 1 take it — or 1'm

jnferrjng from this paragraph that you should

yay a lower rate. You say, "Subscription
services provxde an alternative to unbceused
fde trading, bul the notion ofpaying fox

access to music xather than ownixig music is

E'age 4632

new to consumers. This attempts to change
decades of attitudes about obtaining„
listening io and sharing music.

And 1 take it that you'xe

suggesting that. there is a lot ofinvestment
and time that has to take place and,
therefore, tIxat's why you'feel you shouid pay
this lower rate, or one of tbereasons why; js
that correct?

THE %1TNESS: lt is, although I
wou'ld frame it slightly differently. 1 would
say it's why we believe Ave can't set thexates
artjfiejaHy high, because it wvould inhibit us
from being able to make that change jn
consumers minds.

jUDGE%1SNlE%SKli How does that

compare, thea — would you suggest that that
argues that. you should have e lowerrate than
someone who is providing access to the
ownership ofmusic„such as a service
providing permanent downloads'E

THE%ITNESS Fm sorry. Could you
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r'epeat the questiori'?

JIJOGE %1SME4'SKI'. Yes. How w'ovid

you say that your situation, then, compares to
a service that provides permanent downloads2
Should they have to yay a higher rate because
they don't have to go through all these thmgs
thatyou.'xe suggesting that you go through?

THE WTHESS 1 think ifyou'e
only in that business, there js a case to be
made that — tl3at you don i have the similar
risks that somebody trying to do both has.

jUDGE%1$NJE%SKl= How does that
square with the DjlvlA proposal which doesn'

distinguish between lhe two?
THEMTNESS.'t doesuot square

precisely with that,
JUDOE%1SMEVxSKl: Thank you.
CHlEF 3UOGE SI.EK36F"

Cross-examjnation7
MR. K38NSON: Yes„YourHonor.

CROSS-KXAMXNATlON

87 MR. JOHNSON",

Page 4634

Q. GoodaAernoon„Mr. Quirk. My name's- good morning, My name js Jeh Johnson,
and 1 represent the copyright owners. t will
be asking you some questions.

First of:all, could you look at
your wrjttert 'statement jn, front ofyell&

Exhibit 7, please. 'And ifyou loni: at jhe
'

last page, your signature hne, you xvjll see
'that the particular document that yotxhave jn
front ofyou is dated November 17, '06; is
that correctV

Yes.
Q. That's the day you signed that

particular document irx froxit ofyou7
A. Yes.
g. Okay, h33d do you recall that you

also submttted or fesubBliited another
statement„identical jn nature, jn April '07'E

A. Meyersenallyl
Q 'Yes.

A 1 don't recall that,
Au 'don t recall,signing another

W
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Page 4635

statemeut in April '072

A. I dou't.

MR, JOHNSON Your Honor, niay I

approach the witness2
CHIEF RlDGK SLEDGE." Yes, sir.

BY MR. JOHNSON;
Mr. Quirk, I am going io show

you—
MR. JOHNSON: Your Honor, I do not

have extra copies ofthe particulsrversion I
want to ihow the witness,. I hope that'

acceptable. I just want tosccifl can
refiesh his recollection about having sigrted a
subsequent stateineut in April '07

CHIEF 3l3DGE SLEDGE 1t's not in
comphance with our rules, l@r. Laguarda?

JdR, LAQUARDA: YourHonor, ifI can
eliinlnate the confusion, the Sliagprocessin
this proceeding

CHIEF JUDG% QZDM're you going
to testify, Mr. Laguarda2

MR. LAGUARDA: No, Your Honor. 'I

Page 4636
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Q. "Settings royalty rate that is too
high would spell the end ofour business
niod'ei. An excessive rate wou)d severely
disrupt the digital musie marketplace an'd

tesult in',a fa'tal foes ofconsumer
con6decce."

. Doyonseethat2
A. Yes,

Q„ IIlo you standby that statement as
you sit here today?

A. 1:do.'.

Allright, Now,yonrefertoan
excessivarate inparagraph 64 and say that an
excessive rate woold be fatal — would be a'atalloss result in a fatal loss of
consuinerconfidence, butyou don'i. put:a
zuinber on that paragraph. And 1'nt aslcmg you
would I$ peiceut, in yourview, ofrevenue i

&out limited downloadsbe fatal-be a fatal
loss.ofconsume con5deuce2

A. 1 don"t Imow that I would'say — I
don't know what the exact iute that is ton

Page 4638;I
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CH)EF JUDGE SLEDGhr Don'.
Mt; Johttsonl
BY MR. JOHNSON."

Q Mr Quirk, yen doItot recall
signing another statement on April 6, '%2
:- A,. Tdon'txecall& Nnuotaaying

8 1 didn'. 1 just don't recall it.

2
31

5i

6i
~ 7=

81

g. Tfyottlookatpage64 ofyottr
statement, p)ease. Pin sorry. Paragmph 64, 10,

page 34. The statetttent tends as fellows". 11
"The market for leNtirnate digital music
services is already fragile," 13

Oo yott see that? 14 i

A. Yes. 15

Q. QRaJJ. Attd is it yottrbehefItat 16
the tnarlret for legitimate digital music 17i
services vras &agile as ofwovember 20062 ~8!

A. Yes.
Q. Do yott still cojtsider it fragile as

yott sit here today2 .21.

A. AbsolttteTy. ..22

high is.
Q. Well, do youknowwhat the

copyright tnvnera'piopossl is with respect to
innited dowtiloads2

A, Not off the top ofmyhesd,no.
g. If I tupxesented toyou that it was

15.paecnt ofIiceno~~ receipts oflnnited
NoviIntosds, Woold 15 petceut break theibautt, in
yourvlms2

A. At thispoint in thne, given
Rhapsody'sbusiness, inyanmver isprobabty
yes 'it would.

Q. lt'a your:testnnony that a iate of
i15 percent Would result, in a fatal loss in
consutner confideuce2

A. No. Mytestnnonyisthata
il5 percent Iicss Would be fatal to mybusiness.

Q. "Felt, you say inparagiuph 64, "An
excessive rate would severely disrupt the
idigital music marketplace nnd result in a
fatal loss of'consunier contidence.

f
I aui saucing you to put a nuiuber on

30 (Pagea 4635 to 4638)
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Page 4 639

what an excessive rate is. My question is, in
yourvie, are you testifying that 15 percent
is an excessive rate, to use your phrase, that
would result in a fatal Joss ofconsumer
confidence?

A. %hen you frame jt that way, yes, I
am.

Q %@'re taHdng about the mechanical
royalty rate payab]e to songwriters and
publishers, correct?

A, Yes.

Q All right. And you know that you
pay a Jot xnore in royalty rates to record
companies with respect to sound xecording
royalties, right?

A. I don',t]mow what the exact
percentage is,'ut—

Q, You know 'it"s a ]ot higher than
]5 percent, right'?

A. I know we paid more to record
companies than to publisher s.

By multjples of ]5 percent,

Page 464.0

correct'
A ]'m not disputing jt. ] don't know

'lf for a fact.
Q. And t'hose deals were d*a]s that you

made with Ihe record compantes beglnntng m
2002, correct"?

A. 7es.
And I assume that, in 2002, your

business was a Iot moxe fragile then than it
is today, right, given.hovtr far you have come?

A.. Itis-Jwouldsayithasbeen
fair]y consistently frag]le.

Q. Now„you understand that the DiMA
proposal is for 4 percent ofa licensee's
receipts, correct'l

A. Yes.
%ith respect to ]imited downloads?

A. Yes.
Okay. And is ii your testimony

thata rateof4percent, that]ow, is
necessary for your business to survive,
4 percent?
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A. ] beheve a fair and reasoriab]e
rate is necessary for our business to survive„
and ] believe 4 percent is a fair aitd
reasonab]e rate,

Q. And is 4 percent necessary for your
business to survive as opposed to 5 or 6 or
8 percent'?

A. I don't know that l can say it'
necessarily that figure.

]t couw be 8, could be. 9?
A. Reasonablepeople can disagree,

yes.
Okay. Now„ let's look at

paragraph $8, please — last sentence of
paragraph 58, page 32 ofExhibit 7. We'e
going to go throughparagraph 58 in a lot more
detai], but in paragraph 58 you ta]k about
roya]ty rates. And in the last sentence you
say, "Royalty payxnents take up the bulk ofour
product margins."

Do you see that'F

A. Ves.

Page 5 642

Q, Now, when you said„"'Royalty rates
takeup the bulk ofour product margins,"
you xe not refemng to mechanical roya]ty
rates paid to songwriters and pub]ishers, are
you~

A. %fell, for- it depends. what you'e
saying. Vfe're inc]uding all royalty rates iq
that statement

g. %e]I, theroyaltyratesthatyou're
referring to in that statement are.sound
recording royalties paid to the record
companies pursuant to the agreements you'e
xnade with them, right?

A. ]t.inc]udes sound iecordjng
payments, yes.

Q. In fact, that is the overwhe]ming
majority ofroya]typayments you that makeF

A. They are the majoiity, yes.
Q, So when you complain about roya]ty

payments, in paragraph 58„ taking up thebu]k
of your product margins, you're referring to
the sound recording royalty payntents that you

3j (Pages 4639 to 4642)
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makepursuant to the dealsyou made with the
record companies„right

Aa %e'rereferiing to aH royalty
payments thatwe have to make.

Q. %61f, let's look atKxhibit E,
please,ofyourstatement Andi am going to

have speci8c 0iaestions with regarrf to
Exhibit E.

CHIEF JUDGE SLEDGE: Mr. Laguarda'?

MR. LAGVARI3A-. VourHonor, ifthe
witness is going to.testify about Exhibit E,
and Mr Johnsonhas represented the questions
will bedetrdieda that exhibit isprotected
pursuant to tbe court's ruling, aud I would
ask that the provisions ofthe protective

1
2
3

5 '.

6

S

9
3,0 I

Honor.
CHIEF JUDGE SLEDGE: 'Nthout

objection, the motion isgranted, Raker than

20
21
22

ord'srbe applied for the duration ofthe 16
cprestioning. 17

CHIEF JUDGE SLRDGE: Any objection'? la
MR. JOHNSON. 'Ho objectiona Vbur 3. 9

Page af705'Y

MR. JOHNSON:'. INfr. Quirk, could you. look at
paragraph 58„please7

: A'. lN the annual report?
: g'. Ofyour written statement. Bythe

way„scenething else in your written statement
whiIeyou'regoing there. I behave in yourt
wtittot statement — andi dort't thirrk this is
protected- you started with 48,000 songs in
3lourlcatrlilog[ is that'right? '

Al. Correct.
Q. And aa or2000 yon had 2.2 aniBion

sbngto xnlyour cataloL Tightv

A. I ~belrevn scr, yesa
I Q. A'ada think you said tbismorning

that as you sit here on February R6I 2008, gaul
have 5 million songs inyour catalog& i

. A. %e'rejust stry of5 million.'. Okay. Soin'terrnsofsongsmyour
catalog, that's defrnitely a growing business,
right

A. It's a growing catalog.
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Page 4644

yeop)e leaving at this time, whert if,'s noon,
wevs recess for a3te hoar.

tRecesa)
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Page 4706

, g. Okay. Now, iookatparsgraph 58,
please, ofyour written statement, page 31, ~

you state, "Ourbusiness operateswlttun an
overly complex and unnecessarily cumbersome
licensing scheme."

9oyou see that?
A. Ido
Q. ¹%,we haveaheady established

that ruecbanical royalties forpermakentl
dowrdoadsofsongs thatyou sell arctpaidbg I j I

the record cojrpauies, right?
A. Yes.
Q. You don't have to pay those

royalties.. Yhereeord companies takecare of
that foryou, right

A. Correct.

Q. Aud we have alreadyestablished, I
think, that with respect to limited downloads

yon don"thave a licensing agreement with,
Harry Fox or the pubhshers orthe songwritrns
rightnow, zightV

A. Correct.

32 (Pages 4643 to 4706}
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Page 4707

Q There is a blanket agreement
pursuant to which you pay an initial monthly
fec, which is referred to in paragraph 58, and
a monthly five-figurc fee, right?

A. Yes.
Q. And that'.s regarded as interim in

nature, right?
A. I believe so, ycs.

And you know the, antounts specified
in this paragraph are far below what you"rc

likely to cnd up having to actually pay,
right?

A. I don't know that.

g. Okay. Now, you know that these arc
interim arrangements„right?

A. V'es.

Vou dou't know the estimate that
has been accrued?

A. Correct.
Q. Now„you stated at paragraph 57

that —. and here you'e referring to consumer
price for your service — "%e have seen that

there is — that there is a price for our
service above which custotners are riot willing
to pay. As it. is naw,we are all but
handcuffed in our ability to price creatively
to attract subscribers,'"

Do you see that?

A, Ido.
Q. Okay. tv, ifyou look at

patuglaph 14 af this statement yau wilI see
that ihe price for Rhapsody Unlimited as.of
the point when you- signed this in November '06

was a monthly fee of$9.99, right?
h. Correct.
Q. And you subsequently -you have

raised thentanthly fee for Rhapsody Unlimited
to $12.99, right?

A. Correct.
And I think you said this inorning

that you did that in ApriI 2007, right?
A. Correct

Q. Soya@ wcren't handcuffed to be
able to raise thcpricefor Rhapsody Unlimited
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30 percent„were you?
A, Thchandcuf5ng that I am referring

to in my teshmony is our inability tci price
lower.

Q Inability to price]ower?
A. CotTect.

Q. So t]iere's nothing to plevent you
from pricing higher?

A. Weil, only the fact that people
won't pay, but there"s nothing in our
agrceincnts that. prevents us from pricing
higher, no.

Q, Okay. No)V, jlt your statement jn
paragrap'h 22 you use the phrase
"'platform.-agnostic."'"%hjle most of the
individual product offerings described above: 'equirea I'C for access, our ultimate goal is
'to Blake Rhapsody platform-agnQstlC.'o

you see that?
A. Ves.

"In order to be. a true celestial
jukebox„ thc Rhapsody service needs to be f

Pige 4710

acccssibIe.anywhere our customers find
themselves, not just.at their conlPutelS, but
iu thcjr]jving. rooms, in their ears, at the
beach„on airplanes al'id on h sins."

Now, my question is, ln the coutclll
ofsubtnjtting this written statcntcut for
pur'poses ofsetting a mechanical royalty rate,
wtty did you teH us that?

A. We'e trying lo explam what thc
nature ofthc service is.

Q. Jsthcreany othcrpulposc? Are
you hying to dentonstrate that there is some
mountam y'au have to chuib in ordei to get to
where yau want ta bc?

A. Ycs. That's a fair — that's a
fair Statement.

And you said this morning that your
ultimate goal was to get music ta people
wherever they happened to be?

A. Curiact=

Q. AIIxjght, Now,yousajd this in
Noventbe'06,right? Aud. in August 2007 your

33 (Pages 4707 to 47j.0)
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Page 4'711

company entered into agreements with M1V
Networks andVerizon Wireless„correct?

A. Correct,

Q. Let me show you what'has '.been

marked as Copyright Owners'hi bit 144 for
identification. Hw e yon seen Exh ijt l44
before?

A. l have.
Q. And you are an addressee lo the

e-xnail that precedes the press release, sight?
A. Cotxect.

Q. And this e-mail andi this press
release refers to the agreelxlenl that wa,

reached in August '07 with M'l'V Networks and.

VerjzonWjreless, right?
A, Correct.

MR. JOHNSON: 'l offer&hibit l44
in evidence

CHlEF JUDGE ISJ.EDGE: Any objection

to }44&

MR. LA.GULAG)A: NQ obleclron Your
Honor.

Page 4712

CHIEF 3UDGE SLEDGE: 'Wthout
objection, it's adnlitted.

(Copyright Dwner. Trial Exhibit
No. l44 was receivedl into evidence.)

BY MR. K)HNSON".

Mr. Quirk, who is David Kxnxsky?
.,A . david KrinLtry is a ~- 'l believe his

title is senior director of label relations,
. Okay,

A. At the time thathewxotc this, he
reported to m1e

Now'n August 2007 Mr. Kxinsky
wrote lo you and others, "'I have some very
exciting news to share w!ith you,"'gent t'? l am
looking at the fxrst hne.

A. Oh, well — what hewrote to.me and
others was the draft ofthe e-1Itaiil he eras

planmng to srnxd lo sill hi:s label contacts.,

Q. Okay. Allrjght, Bul.intbis
draA e-xnail in lhe next paragraph below what
j just read $o 'you,, as Mr. KxznSky descxil&es

it, he says the foilowiing'Real NietIvorks,

1

2
3

5

7

8
9

10
11
12

13

15
16
17
18

19
20
21
22

1

2

5
6

9

11
'l2
,13

15
16
17

18

20
121

22

Page 4713

MTV Networks and Vexizon Wire)ess @rejoining
forces to create a single i'ntegjuted digital ~

music experience that consumers can access vja 'heirPC„lportable music device or mobil el

phone."

Do you see that'

A,. ldo.
Q. Anddoyouagreewiththat

characterization in that statement?

A. Yes.

Q. Aud ifyou look at the next

paragraph, M'. Krinsky says, "This is an 1

exciting day forus and formusic consumers
who will ~now have an easier time than ever
befoxe in making music an integral part.of
their lives wherever.they are," right'

A. Yes.

Q. Andifyou.lookdownin tibenext

paragraph, second sentence, he says, "Asyou'an
imagine, this opens the door for exciting

new promotions and opportunities,"'ight?
A. Yes.

Page 4714

Q. Okay„And this is somethiing lhat
yourcompanywas able to achieve after you
submitted this written stalernenl lo lhe courl,'ight?'.

Yes.

Q. Olray,. Now
CRIT'UDGE Sl.FrlGE. lfyo~~'re

moving on to something, else, we will rec~~

for tenminutes,

(Recess.)
CHEF JUDGE SLEDGE; lhank you. We

&vill come to order.

Mr, Johnson?
BY MR. 3OBNSON:

Q. Mr. Quirk, the last two exhibits
l have placed in front ofyou 1Copyrjght

Owners'Exhibits l46 and l47 for
identi6cation. Do you see those7

A. ldo
Q. And do you recognize Exhibit $46

forIO as a pxess release ofyourcompanli on
Febxtuaxll 7. 2008, wlth—

34 (Page8 4711 to 4714)
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A. I do,

Q. — respect to earnings'?

A. Yes,

g. And do you recognize Exhibit 34 /
for ID as the iraqscript of.an earnings call

that took place on the same day?
A. Ido,

And you understand that an earnings
call is a call that the senior leadershipof'our.

company has vt ith analysts and investors'

A. Yes„l do.
OL.'ay. And this occuned '}9 days

ago, right'?

A. Yes. Iim an Englishmajor. It
takes me u vIhile to do math.

Q. Nou, on February 7, 2008, v?ould you
characterize your digital music business as

21
22

and 14? into evidence.
CHIEF JUDGE SLEDGE. Any objertion

Page 4716

18 .fragile?
19 A Yes„ I mould,
20 MR. JOHNSON: I offer Exhibits 146
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A 'Yes.

Q Nnv, up at the tap — by thewy,
Mr Glaser, the chairman and CEO ofReal
Networks, is the one speaking on that page 4,
right?

A. Correct.

Q. Okay. Nov/, he is yourboss?
A. Yes„

Q. Novi ifyoulooknt lhetop
paragraph ofMr. Glaser's remarks on page 4,
you u iH st, "First, let's talk about those
trerids. The writing is on the v?aII, and the
etltiremusic industry knwvs that the future is
in digital music."

Do you see that?
A, I do.

Q. And ifyou look further dov?n,
tov?ard: the midd1e of that paragraplt, the
sentence that begins, "Up unhl novr"—

A. Yes.

Q "Upuntji now, vie mere essentially
cut offfrom 70 percent of the digital track

Page 4718
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to Exhibit 146?

MR, LAGUARDA: No objection to
Exhibit 146, 7our Honor.

CHIEF 3UDGE SLEDGE; Any objection
to — we)1, just a moment. without objection,
it's admitted.

(Coyyn'ght Owners Trial Whjbjt
No, 146 was received.into evidence.)

CHIEF JUDGE SLEDGE. Any objection
to Exhibit 14/?

MR. LAGUAROA: No objection to
Exhjbit I4?„Your Honor.

CIOEF JIJDGE SLEDGE; Without
objection, it's admitted.

(Copyright Osvners'rial Exhibit

No. 147 was received into evidence.)
BY MR. JOHNSON;
Mr,. irk, I vent to start with the

earnings call, 147. And I w'only like you to
turn to page 4 of the transcriyt. The page
number is down at the bottom right-hand
comer, shaded.
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business, the iPod segment, because ofDRM
format incompatibilities."

Do you.see that'

A. Ido.
Q. AII right. That means that record

wvners that%ere selling to Apple for the
tpod — yvu dtdn i have access to that up
until thjsyoint—

A. Not exactly,
-in tetrns ofpermanent dovjnloads?

A. We had iacoess to the permanent
doxvnloads %e djd not'have access to themis
a non-DRM format, namely MP3.

Q. Okay. 'lfyou look at.the next
sentence, it says, "However, after+ lot of
cajohng &om us and the rest of the digital
industry, the labels have seen the light and
all the mayor labels have novv announced that
they vriII sell their catalogs in interoperuble
MP3 format.'"

That's obviously good neivs for your
company,

right?'5

(Pages 4715 to 4 /18j
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A. Yes. 1

Q. And ifyou looIr. down toward tbe 2
bottom uf this parlicularpage, you will see 3 i

reference tp the agreemenfs that we earlier 4

talked about with MTV. l3o you see that? 5 I

A. Yes.

Q. And tbereis also a reference fo 2
the fact Ikat your company is inheriting the 8,
subscriptionmusic business from Yahool, 9 i

right' 10
A. Correcf. ll
Q. Okay Aad when did that'happen? 12'.

It wasannounced-ifmigbtbwe 13 I

been this same day nr a few days beforehand 14
lt was earlier in February it was announced. 15,

Q. That's also good news for your l6 ,'oinpany,right? 17'.
Itis,yes. 18.'.
All right. %ouldyou look at l46, 19

please'? 346 is entitled, "Real nehyprks 20
announces fourth quarter and Ml year 2007 21
results." This is dated Pebrnly 7, 2608, 22,

Page 4221

A. Correct.
Q. Aud ifyou look further down in

Ihat iparagraph you, see a revenue number for
music, right?

A. Yea.
Q. And that's your business, right?
A. Yiea
Q. And fhe revenue number for music is

a 2ii peacent increase &om tbe fourth: quartet
offbe yearbefore, right?

A. Correct.
Look af the next page, please, down

at the bourn, full year 2007 results.,
A. Uh.bub.

You will see there the statetnent
reads, "For'2007, revenuegrev 44 percent to
567.'6 nbiiBion compared ta 39$.3 Nilbon for', '06.a

.

7hat's fcir the company as a whole,
fight?

A. Conect.
Q. And yon also see that for music

1
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correct?
A. Yea.
Q. And ifyou look at tbebottom fu33

paragraph there — well, actually, ifyou look
at the pecehag paragraph, the statemcat
reads, "2007 was a strong year forReal
Networks."

This isyourcompany in its
entirety, right?

A. Ycs.
Q. This statcsnant is not )imitetl to

fkemusic busmess, right?
A. Correct.

Q. Okay. Setfhestatementisstrong
year for Real Netwoiks m 2007, right?

A. YeL

Q, Okay. Ifyoulookdownat the
paragraph below that, you will see for fke
fourth quarter +f2007 revenue grew 25 percent
to I. — I'm sorry- fo 1569 million
confpared with I25.6 million for fbe fpu+
quarter of'06,sight?

2
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8;
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there was a 23 percenf revenue lncrctaselfor I

the fuff year of2007 as compared tal 2006, I

right?
A. Correct.

Q. And::ifyou look at the nextyage
you mill see that your company, for'I2008, ,'xpectsrevcuuem thexange pf612 aniHion ito i

632 ntilllon 'ight?
A. Yes.

Q. That's an mczease from revenue of
200? eflux%.6nnllion, agbt?

A. YeLi

ML JOHNSON. I have no further
gllcstiaus

CHIEF JUBGE SLKDGF. Any questions

by R1AA?
MR.HtKER)MAN: No, Your Bonor.
CHEF NDGE SLEDGE: Any redirect?
MR. LAGUARDA No, Year Honor.
CHEF JUDGB SLEBGF. Qaestipns Som

tke bench?
lltank you,sir. That ends your

36 (Pages 47I 9 to 4722)
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testimony.
THE%ITNESS: Thank you.

pfitness excused.-j

MR. LAGUARDA- Your Honor, this

concludes the witnesses and the presentation
ofDiMA's direct case.

I believe at th&s time the RIAA has
a witness.

CHIEF JUDGE SI.EDGE: Mr. Handzo?

MR. HANDZO: Thank you, YourHonor.

The RIAA will call as its final witness

jvlr. David 54unns.
CHIEF JUDGE SI.EDGE. Mr. Manas,

please raise your right hand,

%hereupon,
DAVID MUNNS,

called for examination by counsel, and having
been sworn by the ChiefJudge, was examined

and testified as follows;
CHIEF JUDGE SLEDGE: Thank you,

air. Heasebe seated

I/I
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American operation, would that be recorded
music ormusic publishing orboth'P

A No, just record'ed music, not
publishing.

Q, And — I'm sorry, How long dtd you
haYe that. positionv

A. I had that position for five years
just slightly over 6veyears

g. Mr. Munas, we put in front of'you.

what we have marked as RIAA Trial Exhibit 76..;
Can you identify that for us, please&

A. Ves. That's my testimony.

g. And is that. accurate, sir'7

A. Yes, it is,

54R. IIAMMO: Your Honor, I would
move RIAA Trial Exhibit 76 mto evidence,

CHIEF JUDGE SI.EDGE: Any objection'P'R.
COHEN: No, 7:our Honor.

C81EF JUDGE SI EDGE: Without
objection„it's admitted.

(RIAA Trial Exhibit No. 76 was
received into evidence.)
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DIRECT EXAMINATION

BV MR. HANMO:
Q. Sir, cou'ld you introduce yourself

to the court, please.

A Mynameis DavidMunns. Until a

yearago'i, vvas the WorldVndc,Ace chatirnan of
EMI Recorded Music division aud the CEO of the

North American business,

g. %here areyou currently employed&

A. Currently employed in the —.- Fin a
music consuhant in the U.K.

Q. %hile you were withe in the

positions that you just described, whatwere

your responsibili!ics'/
A. Vhth my vice chairman's 'hat on, ajj

the senior.executives in the tecord world in

EM1 reported jointly to myselfand the
chmrman. And in the -- with my CEO ofNotth

America hat on„ I ran the North American

operation and all the executives reported to

me there.

g. %hen you say you ran)'he North
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MR.HALO: Jour Honor, there is

one number in this document for which we would „'ask

restrieted treatment under the protective
order. It appears onpage$ . In thesecond I

to lest hae there is a ftgure there on the
percentage o- 'profttabtjtl+oftong tones'that
generate endugh revenue to cover costs. And.

that is something that, the company regards as

contpettttvejy senstttve data.
CHIEF JUBGE SLEDGE". Any objection'7

MR. COHEN: No, YourHonor.
OHXEF JUDGE SLEDGE: Themotion is

granted
SY MR, HANDZO:

g. Mr Munas,inyourwritte'n
testimony. among other things, you talk about.

the cost ofdigital distribution. Ijustwant
to focus oh a couple of things there. One of
the things that you talk about is having to
maintain both a physical

distribution

system

aud a digital distribution system. %by is
that a problems

37 (Pages 4723 to 4726j


